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Armour & Company, a corporation,

Nat Rogan, Collector of Internal Reve-

nue for the Sixth Collection District

of California,

Defendant.

PETITION FOR INJUNCTION PENDING
APPEAL.

To the Honorable Judges of the United States Circuit

Court of Appeals, in and for the Ninth Circuit:

The petition of Armour & Company, a corporation, your

petitioner herein, for an injunction pending appeal re-

spectfully shows:

I.

That your petitioner, Armour & Company, is a cor-

poration, organized and existing under and by virtue of

the laws of the state of New Jersey, and transacting

business in the states of New Jersey and California.

11.

That it is engaged in the meat packing business and as

such is a processor of hogs. That as such meat packer, it



has, for many years past, engaged in such operations in

and about hogs, which constitute it a processor within the

meaning of that certain Act of Congress passed in May

of 1933, which is known as the Agricultural Adjustment

Act and which, for the purpose of convenience will be

referred to hereafter, in this petition, as the Act.

Under said Act, there are imposed charges upon the live

weight of each hog handled by the petitioner, subsequent

to November 1, 1933, a charge known as a processing tax.

This tax is calculated upon the live weight of the hog and

not upon any of the products obtained in the course of

processing or manufacture by the petitioner therefrom,

and without any heed or provision for evaporation, loss in

manufacture and other losses appertaining to the con-

version of hogs into products which are commonly derived

therefrom by manufacturers of such products. This tax

has ranged, ever since November, 1933, from 50^ per

hundred-weight live weight to $2.25 per hundred-weight,

which was and is the tax since March 1st, 1934, and this

tax under said Act, was in effect at the time of the filing

of the suit in the Court below, was determined and pro-

claimed by the Secretary of Agriculture.

At the end of each calendar month, from the effective

date of said Act, petitioner has been obliged, in accordance

with said Act, to submit a return to the Collector of In-

ternal Revenue in the District wherein petitioner's manu-

facturing operations are carried on, showing the opera-

tions had during the month.

That, thereupon, an assessment is levied in accordance

with the prevailing amount of said tax for and during

said period, and constitutes a charge against your peti-

tioner and, against its property and assets of any sort,
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and, thereupon, your petitioner, must discharge such assess-

ment by payment of said amount to said Collector of In-

ternal Revenue; if such payment is not made within ten

days after demand therefor, your petitioner and its prop-

erty become liable to penalties, as provided for in said Act,

particularly a penalty of 5% of the tax, and interest at

1%, per month. A lien of record can then be placed against

tis property by the Collector of Internal Revenue; there-

upon, it cannot dispose of any of its property or assets,

and the Collector of Internal Revenue, in furtherance of

such collection of said taxes, may distrain property and

assets of the petitioner for the purpose of realizing there-

from such amount as will satisfy such tax, penalties, and

interest appertaining thereto.

The assessments of each and every month consttiute a

separate obligation and give rise to the acts that can be

taken and had by the collector, as aforesaid, for the pur-

pose of the collection of the assessed amount.

III.

That the amounts derived from the collection of said

taxes, whether by payment prior to the accrual of any

penalties and interest, as aforesaid, or by way of distraint,

are used for the purposes set forth in the Act, and which

principally constitute a method for the restriction of

production and derivation of higher prices by the raisers

of hogs raised in a restricted number, and the amounts

secured, generally, in the manner as outlined above, from

processors of hogs, are paid, in an amount and in a

manner determined by the Secretary of Agriculture, as

benefit or compensation payment for the restriction of

products so attempted to be controlled to the raisers of

hogs.



These amounts are not used for the payment of the

pubHc debt, defense of the United States, or in the ac-

complishment of any governmental function.

IV.

That, in the latter part of June, 1935, your petitioner

became convinced that the Act, pursuant to which such

processing taxes were sought from it by way of assess-

ment, levy, and collection, were unconstitutional, and the

particular specifications wherein such processing taxes

are alleged to be unconstitutional are not set forth in full

in this petition, for the reason that petitioner has com-

menced a suit seeking injunctive relief against those

charged with the collection of said taxes in the Internal

Revenue District in which petitioner carries on manu-

facturing operations; a copy of this bill of complaint is

attached hereto, marked "Exhibit A", and, by such

reference, made a part hereof to the same extent to which

it would be had it been set out in full in this particular

point. The reasons wherein the Act is alleged to be un-

constitutional are set forth in paragraphs XVII and XXII

thereof.

That, at said time, there was legislation pending before

the Congress of the United States of America having to

do with the limitation and change of the remedy that a

person from whom such tax was collected might be en-

titled to in the event Courts of the United States finally

declared said Act to be unlawful, invalid, and contrary to

the Constitution of the United States of America.

Said suit related to the taxes accrued for and during

the month of June, 1935, and subsequent months.
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V.

That, upon the fiHng of its bill of complaint and petition

for injunctive relief in the District Court of the United

States, for that District of California wherein petitioner

is a resident, petitioner secured a temporary restraining

order, restraining the defendants from doing any act in

the levy and collection of said taxes.

Likewise, an order to show cause issued out of said

Court, directed to the defendants, to show cause why

your petitioner should not have an injunction pending the

final determination of its suit.

In its suit, petitioner, in paragraph XXIII thereof,

offered to do equity in as far as any of the rights of the

defendants were concerned, and, at the time of the hear-

ing, likewise, offered to segregate and set aside the funds

constituting the amount of the tax in such a manner that

it would be readily available to the defendants in cash.

VI.

That, in the meantime, however, and likewise during

the period of time that the matter was under considera-

tion by the Court for its decision and determination as to

the propriety of granting injunctive relief pending hear-

ing of the cause, other suits of like nature were com-

menced by numerous persons similarly situated as plaintiff'

and in the same line of business.

That, likewise, in such other suits, temporary restrain-

ing orders were issued and orders to show cause why tem-

porary injunction should not issue during pendency of

said causes. These suits were commenced and assigned

in accordance with the method in vogue in the District, and

various of the District Court judges had such cases as-
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signed to them. For the purpose of uniform consideration

thereof, said judges did consider the matter jointly after

submission, and did order temporary injunctions to issue.

A copy of the order and decree thereafter entered pur-

suant to said ruHng is hereto attached, and marked "Ex-

hibit B", and constitutes the preHminary injunction of

August 8, 1935, hereinafter referred to.

VII.

That, on or about the 24th day of August, 1935, there

was enacted by Congress and approval by the President

of the United States, an Act amending the above entitled

Act in certain particulars, dealing with the remedy of one

from whom a processing tax has been collected, to obtain

a refund of such payment in the event that the Act, pur-

suant to which such tax has been collected should sub-

sequently be held finally invalid. The pertinent provisions

of these amendments, which so became effective, are in

words and figures as follows:

"Sec. 21 (a) No suit, action or proceeding (in-

cluding probate, administration, receivership, and

bankruptcy proceedings) shall be brought or main-

tained in any court if such suit, action, or proceeding

is for the purpose or has the effect (1) of prevent-

ing or restraining the assessment or collection of any

tax imposed or the amount of any penalty or interest

accrued under this title on or after the date of the

adoption of this amendment, or (2) of obtaining a

declaratory judgment under the Federal Declaratory

Judgments Act in connection with any such tax or

such amount of any such interest or penalty. In

probate, administration, receivership, bankruptcy, or

other similar proceedings, the claim of the United

States for any such tax or such amount of any such
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interest or penalty, in the amount assessed by the

Commissioner of Internal Revenue, shall be allowed,

and ordered paid, but the right to claim the refund or

credit thereof and to maintain such claim pursuant to

the applicable provisions of law, including subsection

(d) of this section may be reserved in the court's

order."

That subsection (d) (1) of section 21 of said Act as

last amended provides that

:

"No recovery ^' * "^^ shall be made or allowed of

* * * any amount of any tax, penalty or interest

which accrued before on or after the date of the adop-

tion of this amendment under this title * * * unless,

after a claim has been duly hied, it shall be estab-

lished * * * to the satisfaction of the Commissioner

of Internal Revenue, and the Commissioner shall

find and declare of record, after due notice by the

Commissioner to such claimant and opportunity for

hearing, that neither the claimant nor any person

directly or indirectly under his control or having

control over him has directly or indirectly included

such amount in the price of the article with respect

to which it was imposed or of any article processed

from the commodity with respect to which it was im-

posed, or passed on any part of such amount to the

vendee or to any other person in any manner or in-

cluded any part of such amount in the charge or fee

for processing, and that the price paid by the claimant

or such person was not reduced by any part of such

amount. In any judicial proceeding relating to such

claim, a transcript of the hearing before the Com-

missioner shall be duly certified and filed as the record

in the case and shall be so considered by the court.
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That by paragraph (cl) (2) of Sec. 21 of said Act as

amended it is provided that:

"(2) In the event that any tax imposed by this

title is finally held invalid by reason of any provision

of the Constitution, or is finally held invalid by reason

of the Secretary of Agriculture's exercise or failure

to exercise any power conferred on him under this

title, there shall be refunded or credited to any person

(not a processor or other person who paid the tax)

who would have been entitled to a refund or credit

pursuant to the provisions of subsections (a) and (b)

of section 16, had the tax terminated by proclamation

pursuant to the provisions of section 13, and in lieu

thereof, a sum in an amount equivalent to the amount

to which such person would have been entitled had

the Act been valid and had the tax with respect to

the particular commodity terminated immediately

prior to the effective date of such holding of invalid-

ity, subject, however, to the following condition:

Such claimant shall establish to the satisfaction of

the Commissioner, and the Commissioner shall find

and declare of record, after due notice by the Com-

missioner to the claimant and opportunity for hear-

ing, that the amount of the tax paid upon the proc-

essing of the commodity used in the floor stocks with

respect to which the claim is made was included by

the processor or other person who paid the tax in the

price of such stocks (or of the material from which

such stocks were made). In any judicial proceedings

relating to such claim, a transcript of the hearing be-

fore the Commissioner shall be duly certified and

filed as the record in the case and shall be so consid-
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ered by the court. Notwithstanding any other pro

vision of law : ( 1 ) no suit or proceeding for the re-

covery, recoupment, set-off, refund or credit of any
tax imposed by this title, or of any penalty or interest,

which is based upon the invalidity of such tax by
reason of any provision of the Constitution or by rea-

son of the Secretary of Agriculture's exercise or

failure to exercise any power conferred on him under

this title, shall be maintained in any court, unless

prior to the expiration of six months after the date

on which such tax imposed by this title has ])een

finally held invalid a claim therefor (conforming to

such regulations as the Commissioner of Internal

Revenue with the approval of the Secretary of the

Treasury, may prescribe) is filed by the person en-

titled thereto; (2) no such suit or proceeding shall

be begun before the expiration of one year from the

date of filing such claims unless the Commissioner

renders a decision thereon within that time, nor after

the expiration of five years from the date of the pay-

ment of such tax, penalty, or sum, unless suit or pro-

ceeding is begun within two years after the disallow-

ance of the part of such claim to which such suit or

proceeding relates. The Commissioner shall within

90 days after such disallowance notify the taxpayer

thereof by mail."

That by reason of the enactment of the said Stat-

ute, plaintiff has no present remedy at law whatso-

ever, and is not permitted to sue for refund of proc-

essing taxes or to litigate in any tribunal the ques-

tion of the constitutionality of said Agricultural Ad-

justment Act, or collection of processing taxes there-

under, or to recover any judgment for the refund

thereof.
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That by paragraphs (a) and (b) of Sec. 12 of said

Act as amended, it is provided that:

*'Sec. 12 (a) There is hereby appropriated out of

any money in the treasury not otherwise appropriated,

the sum of $100,000,000 to be available to the Sec-

retary of Agriculture for administration expense

under this title and for payments authorized to be

made under Section 8. Such sum shall remain avail-

able until expended. * * *"

"(b) In addition to the foregoing for the pur-

pose of effectuating the declared policy of this title,

a sum equal to the proceeds derived from all taxes

imposed under this title is hereby appropriated to be

available to the Secretary of Agriculture for (1)

the acquistion of any agricultural commodity pledged

as security for any loan made by any Federal agency,

which loan was conditioned upon the borrower agree-

ing or having agreed to co-operate with a program of

production adjustment or marketing adjustment

adopted under the authority of this title, and (2)

the following purposes under part 2 of this title : Ad-

ministrative expenses, payments authorized to be

made under section 8, and refunds on taxes."

VIII.

That on August 15, 1935, a decision was rendered

by your Honorable Court, in certain consolidated matters

affecting the collection of processing taxes from persons

processing wheat, entitled Fisher Flouring Mills Co. v.

Vicrhus, No. 7938.

Petitioner states that the facts presented by the peti-

tions of such persons to your Honorable Court are

totally different from the facts presented by petitioner

and upon which it seeks equitable relief through the

interposition, of your Honorable Court. Also, said de-

cision was rendered at a time when petitioner's relief was
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measured by proviisons of section 156 of title 26 of U. S.

C. A., which placed no restraint as to the amount of such

tax paid by the petitioner which could be recovered by it

in the event the Act, pursuant to which such taxes were

assessed, levied, and collected, should finally be held invalid,

which contained no requirement that it be proved that the

tax had not been passed on in any manner ; which did not

limit the record in the District Court to the record of the

proceedings before the Commissioner, which did not bar

the filing of claims until the act had been finally held in-

valid nor require that claim be filed subject to any regula-

tions thereafter to be prescribed or to any regulations;

and which did not postpone the right to sue until one

year after the date of filing such claim.

That during the last session of the Congress of the

United States, amendments to said Act were introduced

and passed by the House of Representatives thereof on or

about the 13th day of May, 1935, which would have de-

prived petitioner of any and all right of repayment or

refund of any of said processing taxes paid to the Col-

lector of Internal Revenue. Petitioner states that the

amendments as enacted will have precisely the same efTect

as those resolutions which by their terms were intended to

deprive it of all semblance of remedial relief.

IX.

The tax, as aforesaid, is assessed, levied, and collected on

the live weight of the hog; the average weight of a hog

handled in the packing industry is about 200 pounds;

predicating the matter set forth below upon such average

live weight of 200 pounds, your petitioner respectfully sub-

mits to you the following facts:
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In the course of manufacture the 200 pounds of Hve

weight will result in 28 pounds of hams, 19 pounds of

beUies, 26 pounds of shoulders, 20 pounds of pork loins,

4 pounds of spare ribs, 7 pounds of trimmings, 2 pounds

of neck bones, 5 pounds of feet, 8 pounds of miscellaneous

offal (including hearts, hvers, kidneys, tongues, brains,

etc., and 24 pounds of lard, or a total of 143 pounds; the

balance of 57 pounds will represent moisture and evapora-

tion loss, and the fertilizer material obtained from the

hogs.

Of the manufactured articles into which the live weight

is converted, a small part of the hams is sold fresh within

a few days of the kill (the kill constitutes the act by which

the processing tax attaches) ; the balance of the hams are

cured for approximately sixty days, and, by such curing,

converted into smoked meats. Bellies are cured for ap-

proximately thirty days and then smoked out and either

shipped as smoked meats or sliced and sold as sliced bacon

or as slabs of bacon. Lard is sold in periods ranging from

a week to a year from the time of the kill, depending upon

the demand and the market conditions. The other items

into which the live weight has been converted, at times

may be sold fresh within a period of a few days of the

kill, or held from periods ranging from six to eight months

before being sold or disposed of. Different market condi-

tions and different types of demand appertain to each of

the items into which the live weight of the hog has been

converted in manufacture.

The manufacture and conversion in many instances,

therefore, is not completed during the taxable period dur-

ing which the hog has been killed, but, on the contrary,
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said manufacture may not be completed for some time

thereafter.

Likewise, the disposal of the product obtained in the

manufacture of the hog killed during any part of the

taxable period is not completed during the taxable period

during which the tax for the particular hog is assessed

and levied.

X.

Petitioner states that said restricted and limited right

to recover processing taxes paid is uncertain, arbitrary

and inadequate and affords petitioner no opportunity for

relief at law.

That in order to recover any processing tax paid by it,

petitioner will be required to show that the price paid by

it for a basic agricultural commodity was not reduced by

any part of the amount of such processing tax. Petitioner

in the past has paid and for the future necessarily will pay

for its purchases the competitive open market prices in

effect at the time thereof; that the market price of such

a commodity is, has been and will continue to be a fluctuat-

ing price depending upon market conditions in respect of

supply, demand, competition and other factors prevailing

from time to time; that the processing tax paid by peti-

tioner for any commodity which it buys is only one of

many factors affecting the market price of such com-

modity at any given time; that the effect of such single

processing tax factor upon the market price of a com-

modity can at no time be isolated and determined and

petitioner can not possibly show in respect of any pur-

chase whether, or to what extent, the market price thereof

was affected by said tax; yet, unless petitioner shall be
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able to show that such price paid by it was to no extent

reduced by any part of the amount of such tax, it will be

unable to claim or receive any refund ; that petitioner could

only establish that it had not reduced the price paid to a

producer by the amount of any part of such tax by show-

ing that it had paid to such producer the amount of said

tax plus the prevailing market price of his produce. That

by reason of the fact that petitioner's right to claim and

receive a refund of taxes paid by it is limited by said re-

quirement that it shall either establish a fact not

susceptible of proof or incur financial ruin, said remedy

is wholly illusory, unreasonable and inadequate and no

remedy in fact.

That as a first domestic processor of a basic agricultural

commodity, petitioner is made liable in the first instance

and will be required to pay the prescribed processing tax

from its own funds unless it shall prevail herein: that

when paid by petitioner, said tax becomes and remains a

part of the cost to it of the product which it ultimately

sells to its customers; that petitioner has not otherwise

included and will not otherwise include the amount of said

tax in the prices of its products to its customers and such

prices have been and will continue to be such competitive

open market prices prevailing from time to time as peti-

tioner's customers would and will pay for such products

without specific addition thereto on account of said tax as

such; that said amendment does not provide whether a

price returned to it upon the sale of one of its products

is to be allocated first to the full reimbursement of said

tax to petitioner, or first to the full reimbursement to peti-

tioner of its costs other than said tax, or pro rata to all

of petitioner's costs; that, due to economic and competitive
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conditions prevailing from time to time in the markets in

which petitioner buys and sells and to the perishable

character of petitioner's products by reason of which it is

upon occasions forced to make immediate and disad-

vantageous sales, it sometimes sells its products at a loss

and sometimes at a profit and will necessarily continue so

to do; that whenever petitioner sells its goods at a loss,

whether and to what extent it shall be considered to have

been reimbursed for the processing tax factor of its costs,

will depend entirely on how the price received by it shall

be allocated to its costs and, because of said indefiniteness

and uncertainty of said provision of said amendment, such

allocation can be made in any one of the aforesaid three

ways, and the use of any one of such ways must be wholly

arbitrary; that there is no basis on which the cost or the

amount of the processing tax with respect to any par-

ticular product made from a hog can be ascertained or

determined except one that is arbitrary; that the assump-

tion that a particular hog product shall bear any particular

part of the tax is wholly arbitrary; that in respect of a

particular sale of one of petitioner's products, it can not be

determined with certainty whether such sale resulted in

a profit or loss; the question of how the prices returned to

petitioner shall be allocated to its costs; that as long as

petitioner shall receive any price at all for its products if

the price so returned to it is first to be allocated to the

full repayment to petitioner of its processing tax costs or

if such return is to be allocated pro rata to all of peti-

tioner's costs, then, on either such basis, petitioner would

be denied a claim for refund because such price received

from its vendee would have included some part of said

tax and under said amendment petitioner may not claim

and receive a refund if it shall have passed on "any part
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of such amount" to its vendee ; that under said amendment

petitioner will only be clearly entitled to claim and to re-

ceive a refund if it shall give its products away for no

price or other consideration; that a remedy clearly avail-

able to petitioner only if it shall give its products away is

wholly illusory and no remedy at all.

XL
Petitioner states that it cannot pass the said tax in the

course of sale. Petitioner is now and for many months

past has been operating its hog business at a loss. As a

handler of diversified meat commodities, it cannot abandon

its hog business, because it would no longer be able to

compete with those that handle meat commodities.

XII.

That to make, report, preserve and keep records, ac-

counts and books of account which would so reflect the

disposal of each and every hog killed by the petitioner in

the course of its operations, is impossible of accomplish-

ment. The attempt to keep records which would approx-

imately reflect these matters, identifying the product

handled, as to each hog, would involve expense which

would probably exceed the amount of the tax appertain-

ing to each hog.

That the obligation to submit the proof required by the

amendments by the commissioner was not in existence

prior to the adoption of said amendments, and, though the

records, books and papers made, kept and preserved by

your petitioner are those accepted as standard in the busi-

ness in which it is engaged, it cannot present the informa-

tion which it would be necessary to adduce in order to

comply with the burden placed upon the petitioner by said
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amendments, and, therefore, that while petitioner is

operating its hog business at a loss, it would be unable to

recover the tax paid to the defendant, although, as stated,

it is unable to pass such tax.

The only way, therefore, that your petitioner's rights

can be safeguarded in the event said Act, as it appertains

to the petitioner, is held finally invalid, is to enjoin the

defendant from taking any steps to collect said tax from
the petitioner, and, for the purpose of safeguarding the

interests of the defendant, to cause the petitioner to give

adequate bond by a responsible surety company to protect

the defendant and to assure him of the collection of the

tax in the event the appeal herein is decided adversely to

your petitioner.

To adjudicate petitioner's rights in said appeal and to

determine whether the Court below erred in dissolving the

temporary injunction, it will be necessary for your Honor-
able Court to determine the validity of said Act as it ap-

pertains to the petitioner and, if said Act is invalid,

whether or not unusual and extraordinary circumstances

are presented by the petitioner, and whether any act

transpired justifying the Court below to dissolve the

temporary injunction heretofore granted by it to your

petitioner after hearing duly had.

XIII.

Petitioner states that under the Act, as amended, it

wil be faced with the necessity of proving the tax paid

and whether any portion thereof has been passed on, and,

at that time, your petitioner states that taxes, as a

separate item, form no consideration in any price the peti-

tioner asks or sells its hog products for, the price being
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governed solely by market conditions, supply and demand,

appertaining to the various commodities into which hogs

are converted through manufacturing. Thus, in relation to

each month, petitioner would have to present and show the

disposal of each hog into converted product, the date of

sale of each item of product of each hog handled by it,

the market fluctuations appertaining—the market at the

beginning of the manufacture; the market at time of sale;

what part of any of the price subsequently obtained for

each commodity represented profits appertaining to manu-

facture ,profits appertaining to rise in market value of the

commodity, and generally proof of this nature, which will

be solely and directly limited to each taxable period of one

month each and require this proof as to each taxable

period, and, in fact, as to each hog.

The Act provides for a copy of the proceedings held

before the Commissioner of Internal Revenue to be filed

in the Court in the event petitioner is dissatisfied with

any determination of the commissioner. Grave doubt ap-

pears upon the face of the amendments, petitioner re-

spectfully shows, as to whether or not petitioner would

have right of recovery in the event any part of the pro-

cessing tax might have been passed on. Thereafter, pur-

suant to the Act, petitioner must bring an action, file the

transcript of the proceedings, which would be voluminous

and costly, and present the matter before the Court as to

each taxable period, again in a costly, voluminous and ex-

pensive manner, and would, in effect, be faced, in case the

relief prayed for herein is denied, with a great multitude

of presentations of its claims and rightful redress, and

would, likewise, be engaged, in effect, in a great multiplicity

of actions before the Courts of the United States as to
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each taxable period and as to each hog converted into

various products during each taxable period.

XIV.

Your petitioner, for the purpose of obtaining injunctive

relief before the Court below, put up surety bond in the

amount of 115% of the tax to protect the Collector of

Internal Revenue; that such bond, so calculated as to any

of the taxes that may be assessed or levied against the

petitioner during the pendency of any proceeding prior to

the final determination of the validity of the Act, would

be ample to protect the defendant as to all taxes that may

be due from petitioner in the event the appeal herein is

determined against it.

XV.

In a suit heretofore determined by the United States

Circuit Court of Appeals for the First Circuit, it has been

held that the Act aforesaid is unconstitutional, and un-

constitutional in the particulars wherein it would affect

this petitioner, and this decision has been taken to the

United States Supreme Court upon a writ of certiorari and

is now pending in that Court.

The facts stated in plaintiff's complaint attached hereto

and marked "Exhibit A", as aforesaid, and plaintiff's sup-

plemental complaint, marked "Exhibit C", as modified by

the allegations in this petition contained, are true at this

time, and for the purpose of this petition, in all of such

particulars are to be deemed the allegations of this peti-

tioner. Your petitioner offers to give surety bond in re-

quisite amounts to protect the defendant herein during the

pendency of the appeal.
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XVI.

After the decision of your Honorable Court in the cause

aforesaid, on or about the 15th day of August, 1935,

upon motion of defendant that such decision constituted

a binding direction to the District Courts of the United

States in this Circuit, irrespective of the facts and circum-

stances involved, and, likewise, upon presentation by the

defendant to the Court of the amendment to the Act afore-

said, which motion was made on August 22, 1935, said

Court on the 30th day of August, 1935, dissolved the in-

junction granted, as aforesaid, on the 8th day of August,

1935.

Thereupon, on the 30th day of August, 1935, said

District Court held that it was bound by the decision of

your Honorable Court, so made on the 15th day of

August, 1935, and dissolved the temporary injunction

heretofore granted to your petitioner.

Your petitioner thereupon moved for a rehearing of

the order dissolving the temporary injunction, and on the

12th day of September, 1935, said Court refused to set

aside the order made on August 30, 1935, of which a copy

is hereto attached, marked "Exhibit D", and, by such

reference made a part hereof.

That true and correct copies of all papers and docu-

ments filed in said cause, except the praecipe, appeal bond,

and citation on appeal are attached to and made a part

of this petition.

Thereupon, this petitioner, pursuant to law, made and

perfected its appeal from the order of Court dissolving

said temporary injunction. A copy of the order of the

Court allowing said appeal is attached to this petition

marked "Exhibit E", and made a part hereof.
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XVII.

Petitioner states that in its petition to the District Court

for an order allowing an appeal from said order vacating

the temporary injunction, petitioner requested the said

court to issue an injunction pending appeal from said

Court. That said District Court held upon such applica-

tion that in view of the recent action of the Circuit Court

of Appeals for the Ninth Circuit with reference to injunc-

tions pending appeal in other causes involving processing

taxes under the Agricultural Adjustment Act that peti-

tioner's application for such injunction should be presented

to the United States Circuit Court of Appeals for the

Ninth Circuit. A copy of the Court's order with reference

thereto is attached hereto, marked "Exhibit E" and made

a part hereof.

Wherefore, petitioner, believing that it is justly entitled

to restoration of temporary injunction which was vacated

by the order from which the appeal herein is taken, and

that pending such appeal, a supersedeas should be issued

by this Honorable Court which would, in effect, restore

the said temporary injunction, petitioner prays for an

injunction pending appeal herein from the said order of

August 30, 1935 which vacated said temporary injunction.

Armour & Company, a corporation.

Petitioner.

J. C. Macfarland

Gibson, Dunn & Crutcher,

By J. C. Macfarland,

Its Solicitors.

Ira C. Powers,

Of Counsel.
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State of California, County of Los Angeles—ss.

G. M. Cockle, being first duly sworn, deposes and says

:

That he is vice-president of Armour & Company, the

plaintiff in the above entitled action; that he has read the

foregoing Petition and knows the contents thereof; and

that the same is true of his own knowledge, except as to

the matters which are therein stated upon information or

belief, and as to those matters that he believes it to be true.

G. M. Cockle^

Subscribed and sworn to before me this day of

September, 1935.

Notary Public in and for the County of

Los Angeles, State of California.







[Exhibit A.]

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF
CALIFORNIA CENTRAL DIVISION.

ARMOUR & COMPANY,
a corporation,

Plaintiff,

V.

NAT ROGAN, Collector

of Internal Revenue for the

Sixth Collection District of

California,

Defendant.

No. 740-C In Equity

BILL OF COMPLAINT
AND PETITION FOR

INJUNCTION

The plaintiff, Armour & Company, a corporation, brings

this, its bill of complaint, against the defendant, Nat

Rogan, Collector of Internal Revenue for the Sixth Col-

lection District of California, and for grounds of com-

plaint the plaintiff says:

I.

That the plaintiff is a corporation organized and exist-

ing under and by virtue of the laws of the State of New
Jersey and has its principal office and place of business

in the City of Chicago, State of Illinois; that also it is

qualified to do business in the State of California and has

an office and place of business in the City of Los Angeles,
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State of California, within the said Sixth Collection Dis-

trict of California and within the Southern Judicial Dis-

trict of the State of California,

II.

That the defendant. Xat Rogan, is the duly appointed,

qualified, and acting Collector of Internal Revenue for

the said Sixth Collection District of California and is a

citizen of the United States of America and of the State

of California and resides in the City of Los Angeles,

County of Los Angeles, State of California and in the

Sixth Collection District of California and in the South-

ern Judicial District of California.

III.

That this is a suit of a civil nature arising under the

constitution and laws of the United States of America,

and that the matter in controversy, exclusive of interest

and costs, exceeds the sum of three thousand dollars

($3,000.00),

IV,

That the plaintiflf is, and has been since its organization,

engaged in the business of slaughtering animals, including

hogs, and packing and selling meat products, and that

plaintiflf owns and operates slaughtering houses and pack-

ing plants in the State of Xew Jersey and leases and

operates a slaughtering house and packing plant in the

City of Los Angeles, State of California, and in other

cities: that the meat products manufactured and produced

by the plaintiflf, including those from the processing of

hogs, are sold and dealt in by it in foreign, intrastate,

and interstate commerce; that the slaughtering and pro-

cessing of hogs is a business of intrastate character ex-

clusively, being performed in its entirety within the limits
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of the states wherein the plaintiff's plants are respectively

established and operated.

V.

That there was adopted by the 73rd Congress and ap-

proved, May 12th, 1933, an Act, P. L. No. 10, popularly

known as the "Agricultural Adjustment Act", but officially

entitled

:

"An Act to relieve the existing national economic
emergency by increasing agricultural purchasing power,

to raise revenue for extraordinary expenses incurred by
reason of the emergency, to provide emergency relief with

respect to agricultural indebtedness, to provide for the

orderly liquidation of joint-stock land banks, and for other

purposes."

and that said Act, for convenience hereinafter, will be

referred to by its popular title, namely, the Agricultural

Adjustment Act.

VI.

That the policy, to be effectuated by the enactment of

said Act, was declared, by Congress, in Section 2, to be:

"(1) To estabhsh and maintain such balance between

the production and consumption of agricultural commod-
ities, and such marketing conditions therefor, as will re-

estabhsh prices to farmers at a level that will give agri-

cultural commodities a purchasing power with respect to

articles that farmers buy, equivalent to the purchasing

power of agricultural commodities in the base period. The
base period in the case of all agricultural commodities

except tobacco, shall be the pre-war period, August 1900-

July 1914. In the case of tobacco, the base period shall

be the post-war period, August 19 19-July, 1929.
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(2) To approach such equality of purchasing power by

gradual correction of the present inequalities therein at as

rapid a rate as is deemed feasible in view of the current

consumptive demand in domestic and foreign markets.

(3) To protect the consumers' interest by readjusting

farm production at such level as will not increase the

percentage of the consumers' retail expenditures for agri-

cultural commodities, or products derived therefrom, which

is returned to the farmer, above the percentage which was

returned to the farmer in the pre-war period, August

1909-July 1914."

That in pursuance of and for the purpose of effectuat-

ing the declared policy, the Act established as its dominant

and essential feature a scheme whereby the Secretary of

Agriculture was given extensive powers to reduce and

control agricultural production, and thereby enhance agri-

cultural prices, which scheme is in substance as follows:

(1) The Secretary of Agriculture was empowered by

Section 8(1) to provide for reduction in the acregage or

in the production for market, or both, of any of the

enumerated agricultural commodities, which were desig-

nated as basic, through agreements with producers or by

other voluntary methods;

(2) By the same section, the Secretary was empowered

to provide for rental or benefit payments in connection

with such agreement, that is, to make rental or benefit

payments to the producers who sign such agreements to

reduce acreage or production, "in such amounts as the

vSecretary deems fair and reasonable";

(3) By Section 9 the Secretary was empowered, when-

ever he determined that rental or benefit payments should

be made with respect to any basic agricultural commodity,



so to proclaim and thereby put into effect from and after

the beginning- of the marketing year for the commodity

next following such proclamation, a so-called processing

tax levied upon and collectible from the processors of

such commodity on account of the first domestic processing

of such commodity.

(4) By Section 9 the Secretary was empowered to

determine and fix the rate of the processing tax, but it

was provided that the tax should be at such rate "as

equals the difference between the current average farm

price for the commodity and the fair exchange value of

the commodity", which is defined to be the "price there-

for that will give the commodity the same purchasing

power, with respect to articles farmers buy, as such com-

modity had during the based period," i. e., August, 1909

to July, 1914. But, if the Secretary should find that

the tax at such rate would cause such a reduction in

the quantity of the commodity or products thereof, do-

mestically consumed, as to result in the accumulation of

surplus stocks of the commodity or products thereof, or

in the depression of the farm price of the commodity,

then the processing tax should be at such rate as would

prevent such accumulation of surplus stocks and depres-

sion of the farm price of the commodity.

(5) By Section 9 the Secretary was empowered to

determine when rental or benefit payments and the pro-

cessing tax in respect to a basic agricultural commodity

should terminate.

(6) By Section 11, hogs, among other commodities,

were included in the expression "basic agricultural com-

modity," and the Secretary of Agriculture is given power

to exclude any such commodity from the operation of the

statute if he finds, after notice and hearing, that the
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policy of said Act, with respect to such commodity can

not be carried out because of conditions of marketing

production or consumption, thereby giving to said Sec-

retary power to estabhsh a price differential in favor of

commodities which compete with pork products.

(7) By Section 12 the proceeds from the processing

taxes were appropriated in advance for the payment of

rental and benefit payments, the cost of administering the

Act, refunds of processing taxes and for certain other

general purposes of the Act, and no other appropriation

for the rental of benefit payments has ever been made by

the Congress.

VII.

That Section 9, paragraphs (a), (b), and (c) of said

Act provide, in part, as follows:

"(a) * * * When the Secretary of Agriculture

determines that rental or benefit payments are to be made

with respect to any basic agricultural commodity, he shall

proclaim such determination, and a processing tax shall

be in efifect with respect to such commodity from the be-

ginning of the marketing year therefor next following the

date of such proclamation; * * * "The processing tax

shall be levied, assessed, and collected upon the first do-

mestic processing of the commodity whether of domestic

production or imported, and shall be paid by the pro-

cessor. The rate of tax shall conform to the requirements

of subsection (b). Such rate shall be determined by the

Secretary of Agriculture as of the date the tax first takes

effect, and the rate so determined shall, at such intervals

as the Secretary finds necessary to effectuate the declared

policy, be adjusted by him to conform to such require-

ments. The processing tax shall terminate at the end of

the marketing year current at the time the Secretary pro-
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claims that rental or benefit payments are to be discon-

tinued with respect to such commodity."

"(b) The processing tax shall be at such rate as equals

the difference between the current average farm price for

the commodity and the fair exchange value of the com-

modity; except that if the Secretary has reason to believe

that the tax at such rate on the processing of the com-

modity generally or for any particular use or uses will

cause such reduction in the quantity of the commodity or

products thereof domestically consumed as to result in the

accumulation of surplus stocks of the commodity or prod-

ucts thereof or in the depression of the farm price of the

commodity, then he shall cause an appropriate investiga-

tion to be made and afford due notice and opportunity for

hearing to interested parties. If thereupon the Secretary

finds that any such result will occur, then the processing

tax on the processing of the commodity generally, or for

any designated use or uses, or as to any designated product

or products thereof for any designated use or uses, shall

be at such rate as will prevent such accumulation of sur-

plus stock and depression of the farm price of the com-

modity."

<^^^^ * H< * * ^\^Q faji- exchange value of a com-

modity shall be the price therefor that will give the com-

modity the same purchasing power, with respect to articles

farmers buy, as such commodity had during the base

period specified in Section 2 (August 1909-July 1914)
;

and the current average farm price and the fair exchange

value shall be ascertained by the Secretary of Agriculture

from available statistics of the Department of Agricul-

ture."
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VIII.

That, in addition to the above enumerated powers,

which constitute the chief plan and design of the Act,

there were vested in the Secretary of Agriculture by the

Act certain incidental powers, to wit:

( 1 ) The power to enter into marketing agreements

with processors, association of producers, and others en-

gaged in the handling in the current of interstate or

foreign commerce of any agricultural commodity or

product thereof;

(2) The power to issue licenses permitting processors,

associations of producers and others to engage in the

handling, in the current of interstate or foreign commerce,

of any agricultural commodity or product thereof, or any

competing commodity or products thereof, to fix, within

certain broad limits, the terms and conditions of such

license and to revoke or suspend any such license for viola-

tion of the terms or conditions thereof.

(3) To make, with the approval of the President, regu-

lations to carry out the powers vested in the Secretary

by the Act and to fix the penalty for the violation of any

such regulation not exceeding $100 in amount.

IX.

That, by virtue of the supposed authority conferred

upon him by the said Act, the Secretary of Agriculture

has made the following determination and orders in regard

to hogs, one of the basic agricultural products named in

the Act, viz:

(1) A proclamation, as of August 17th, 1933, that

benefit payments were to be made with respect to hogs.

(2) A determination from statistics of the Department

of Agriculture, that the difference as of Nov. 5th, 1933,
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between the current farm price of hogs and the fair

exchange value was $4.21 per cwt. Hve weight.

(3) A determination, after a hearing held in Washing-

ton on Sept. 5th, 1933, that the imposition of a processing

tax of $4.21 per cwt. live weight would result in an

accumulation of surplus stocks of hogs, or the products

thereof, or the depression of the farm price of hogs, and

that the following rates of the processing tax would pre-

vent such results:

50(^ per cwt. live weight, effective as of Nov. 5th, 1933;

$1.00 per cwt. live weight, effective as of Dec. 1st,

1933;

$1.50 per cwt. live weight, effective as of Jan. 1st,

1934; and

$2.00 per cwt. live weight, effective as of Feb. 1st,

1934.

(4) A determination as of Dec. 1st, 1933, that adjust-

ment of the rate of the tax was necessary and that as of

Jan. 1st, 1934, the tax should be $1.00; as of Feb. 1st,

1934, $1.50; and, as of March 1st, 1934, $2.25 per 100

lbs. live weight, which rates, according to the Secretary,

would prevent the accumulation of surplus stocks and the

depression of the farm price of hogs.

X.

That, as a result of these determinations and orders, a

processing tax in respect to hogs became effective Nov.

5th, 1933, and has continued and is now in effect and that

the rate of said tax for each cwt. live weight has been,

from time to time, as follows:

50^^ from Nov. 5th, 1933 to Dec. 1st, 1933.

$1.00 from Dec. 1st, 1933 to Feb. 1st, 1934.

$1.50 from Feb. 1st to March 1st, 1934.
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$2.25 from March 1st, 1934 to the present time, and

such rate is now in effect.

That plaintiff is informed and beheves and therefore,

upon such information and behef, charges the fact to be

that the Department of Agriculture has to date collected

over $866,000,000 in all processing taxes and has dis-

bursed the same amount pursuant to the terms of said

Act and that future processing taxes intended to be col-

lected and disbursed will amount to over $360,000,000

per annum.

XL
That, under the supposed authority of said Act and the

determinations and orders of the Secretary of Agriculture

pursuant thereto, there has been assessed by the Commis-

sioner of Internal Revenue against, and collected by the

defendant from, the plaintiff a processing tax at the rate

prevailing at the time of collection on all hogs slaughtered

by plaintiff at the plant operated by it as lessee in the

City of Los Angeles, State of California, since January

19, 1935, and that the amounts of such tax assessed

against and collected from the plaintiff by months on all

hogs so slaughtered by it (a calendar month being the

period for which the tax must be returned and paid) are

as follows:

Month Year Total

January 1935 $11,048.69

February 1935 19,477.48

March 1935 17,362.28

April 1935 18,507.91

May 1935 21,624.35

$88,020.71
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XII.

That under the terms of said Act and the determinations

and orders of the Secretary of Agriculture pursuant there-

to, there has been assessed by the Commissioner of In-

ternal Revenue against, and there is now claimed to be

due from the plaintiff processing tax for the month of

June, 1935, in the amount of $15,789.69 on account of

hogs slaughtered by the plaintiff at the said plant operated

by it as lessee in the City of Los Angeles, State of Cali-

fornia; that the defendant, as Collector of Internal Reve-

nue for the Sixth Collection District of California, is

charged with the duty of collecting said tax; that under

applicable statutes and regulations of the Treasury De-

partment, if the plaintiff does not make the said payment,

the said Collector will serve upon the plaintiff notice and

demand, and plaintiff will be allowed ten days from the

receipt of such notice and demand within which to pay

said tax and in the event of failure to pay within said

time, defendant will assert against plaintiff a penalty equal

to five per centum of the amount of the tax and interest

on the tax at the rate of one per centum a month from

the due date of the tax until it is paid; and that in the

event plaintiff fails to pay said tax within ten days after

receipt of said notice and demand defendant will proceed

to collect the tax, penalty and interest by filing a notice

of lien upon all of plaintiff's property and distraining upon

and selling such of plaintiff's property as may be necessary

in order to realize the amount of said tax, penalty and

interest; that additional processing tax for months sub-

sequent to June, 1935, will accrue and will be assessed

against and collected from plaintiff, just as the processing

tax for the month of June will be, in the manner described,

unless the defendant is restrained and enjoined from

asserting and collecting said taxes.
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XIIL

That there are now pending before the Congress certain

amendments to said Act, some of which have been adopted

and passed by the House of Representatives and others

of which have been adopted and passed by the Senate ; that

the purpose and effect of said amendments was explained

in the report (No. 1011, to accompany H. R. 8492) of

Mr. Smith for the Committee on Agriculture and Forestry,

to be, among other things, a withdrawal by the United

States of the right of a taxpayer to sue for refund in the

event that said Act be declared unconstitutional, on the

assumption that the tax has been passed on to the con-

sumer, said report being quoted in part in Exhibit A
hereto.

XIV.

That the theory and effect of said Act, in particulars

here relevant, are explained in official publications issued

bv the Department of Agriculture, Agricultural Adjust-

ment Administration, attached as Exhibit B hereto,

wherein it is stated that "Who pays the processing tax

depends on the supply and demand conditions for a given

commodity" and that, under varying conditions the tax is

borne by producer, processor and consumer, in varying

and fluctuating amounts.

XV.

That the plaintiff is not able to sell its finished products

at prices sufficiently high to pay the cost of raw material

and manufacture and also the existing processing tax of

$2.25 for each 100 pounds live weight of hogs purchased

by it; that more than fifty (50) separate and distinct

products result from the processing of a hog, all of which

products are sold by the plaintiff; that, because of the
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nature of the business of purchasing and processing hogs

and selHng the resulting products it is impossible for the

plaintiff or for any one else to ascertain what portion of

the processing tax, payable because of the processing of

any 100 pounds live weight of any hogh, is assignable to

the products resulting from such processing,, in that in

the normal course of business of the plaintiff, a hog is

purchased on a given day, is processed the same or the

next day and the ])roducts are sold as individual pieces

from ten days to four months later, during which time

the market prices at which such products are sold have

been constantly and daily fluctuating; that said processing

taxes paid and to become due and payable by plaintiff

under said Act cannot be recovered or recouped by it as

a result either of adding said tax to the product or of

subtracting the said tax from the price paid to the raisers

of hogs, for the reason that hogs are bought and pork

products are sold in competitive markets; that the price

at which pork products can be sold in the market is deter-

mined, not only by competition from other packers, but

also by competition which other food products give pork,

by consumer demand and by the price which the consumer

will pay.

XVI.

That the su])posed standard or formula established bv

said Act as a supposed guide to the Secretary of Agricul-

ture is, in fact, non-existent and a mere mental concept

subject to unlimited variation by arbitrary selections of

articles and grades or averages of grades of articles which

undisclosed individuals think farmers buy, and of grades

and weights or averages thereof of articles taxe^-; of

markets in which said articles and grades are dealt; by

choice between high, low and average prices for days,
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weeks, months, or averages thereof ; and by a purely arbi-

trary determination by collectors of statistics as to whether

or not any price or all prices should be weighted for

volume of trade.

That said processing taxes are not taxes in any con-

stitutional sense but are merely a means and devise where-

by the intrastate production of products resulting from

processing may be controlled, limited and increased at

will by the Secretary of Agriculture; that numerous suits

have been instituted by competitors of plaintiff and nume-

rous injunctions have been issued by other courts protect-

ing said competitors against assessment and collection of

such processing taxes and if plaintiff be not granted sim-

ilar relief, it will be at a disadvantage, competitively, in

conducting its business; that the plaintiff's losses from

the processing of hogs have been directly increased as a

result of the effect of said processing taxes and that the

plaintiff is no longer justified in acquiescing, by the pay-

ment of said taxes in the expectation of refunds, in experi-

m.ents with its capital.

XVII.

That the said Agricultural Adjustment Act, and the

provisions thereof for the levy of the processing taxes, is

unconstitutional and void for the following reasons

:

( 1 ) The said Act enacted a scheme designed to regulate

and control the production of hogs, corn, cotton and cer-

tain other agricultural commodities specified in the Act,

and the so-called processing taxes imposed by the Act are

an integral part of the scheme of regulating and control-

ling the production of such commodities. The regulation

and control of the production of such commodities is not

within the scope of any of the powers vested in the Con-

gress by the Constitution, and is, therefore, within the
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powers reserved to the States as expressly provided by

the 10th Amendment to the Constitution;

(2) The so-called processing taxes were not imposed

under or in conformity with the power vested in the Con-

gress by Section 8, Article 1 of the Constitution to levy

and collect taxes, duties, imposts and excises in that they

were not imposed to pay the debts or to provide for the

common defense or the general welfare of the United

States, but were imposed for the benefit of a particular

class of individuals, namely, the producers of the various

specified agricultural commodities who conform to the

conditions laid down in the Act;

(3) Said Act violates the 5th Amendment to the Con-

stitution since the so-called processing taxes constitute the

deprivation of the property of one class of citizens, namely,

the processors of the specified commodities, without due

process of law, in that such processing taxes constitute

the taking of the property of this class of citizen, not for

a public purpose but for a private purpose, to-wit, the

payment of gratuities or bounties to another class of

person, namely, the producers of the designated agricul-

tural commodity, and particularly since this taking is with-

out just compensation.

(4) Said so-called processing taxes levied under the

Act are taxes only in name and not in fact. They con-

stitute merely an exaction or imposition by Government

for the purpose, not of raising revenue for support of the

government, but of raising prices for farm products and

adjusting farm income.

(5) Said Act further violates the Constitution since it

makes a delegation of legislative power to the Secretary

of Agriculture without the fixing of clear and adequate

standards, in the following particulars

:
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Congress has illegally delegated to the Secretary of

Agriculture the power to initiate the tax, to determine the

commodities taxed, to terminate the tax, to fix the tax

rate, to fix the amount of rental and benefit payments, to

expend the proceeds of the tax; and that Congress has

otherwise illegally delegated its authority, and the exer-

cise of such power by the Secretary of Agriculture con-

flicts with the separation of powers into the three depart-

ments of government made by the Constitution.

(6) Said act delegates to an administrative officer legis-

lative powers conferred exclusively on Congress by Article

1, Section 1; Article 1, Section 8, Clause 18; Article 11,

Section 1; Article 1, Section 7, Clause 1; and Article 1,

Section 9, Clause 7 of the Constitution of the United

States, by giving said Secretary the right (1) to select

the basic agricultural commodities to be taxed; (2) to

fix the rate and change the rate of said tax (3) to deter-

mine the duration of same; (4) to make exceptions and

exclusions from the operation of said tax, and (5) for

other reasons.

(7) The power of said Secretary to pay out the pro-

ceeds of said taxes without any appropriation by Congress

violates Article 1, Section 9, Clause 7, of the U. S. Con-

stitution and the Fifth Amendment thereto, because no

basis of fact or specific findings are required to be found

by said Secretary to impose the said tax and no judicial

review is provided.

(8) The said taxes, if constructed as directed, violate

Article 1, Section 9, Clause 4, and Article 1, Section 2,

Clause 3 of the Constitution of the United States, be-

cause not apportioned according to population.
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(9) The said taxes are not excise taxes and are not

uniform through the United States, as required by Article

1, Section 8, Clause 1.

(10) The said alleged taxes cannot be levied under

Article 1, Section 8, Clause 3, regulating commerce; that

the production of commodities is not interstate commerce

and cannot be regulated by Congress.

XVIII.

That on June 18, 1935, there was passed by the House

of Representatives of the United States a Bill (H. R.

8492) entitled "A Bill to Amend the Agricultural Adjust-

ment Act, and for other purposes," containing a provision

adding to the Agricultural Adjustment Act a new section

designated ''Section 21," the relevant portions of which

read as follows:

"vSec. 21. (a) No suit or proceeding shall be brought

or maintained in, nor shall any judgment or decree be

entered by, any court for the recoupment, set-off, refund,

or credit of, or on any counterclaim for, any amount of

any tax assessed, paid, collected, or accrued under this

title prior to the date of the adoption of this amendment.

Except pursuant to a final judgment or decree entered

prior to the date of the adoption of this amendment, no

recoupment, set-off, refund, or credit of, or counterclaim

for, any amount of any tax, interest, or penalty assessed,

paid, collected, or accrued under this title prior to the date

of the adoption of this amendment shall be made or

allowed. The provisions of this subsection shall not apply

to (1) any overpayment of tax which results from an

error in the computation of the tax, or (2) duplicate pay-

ments of any tax, or (3) any refund or credit under sub-

section (a) or (c) of section 15 or under section 17.
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(b) No suit, action, or proceeding (including probate,

administration, receivership, and bankruptcy proceedings)

shall be brought or maintained in any court if such suit,

action, or proceeding is for the purpose or has the effect

(1) of preventing or restraining the assessment or collec-

tion of any tax imposed or the amount of any penalty or

interest accrued under this title on or after the date of

the adoption of this amendment or (2) of obtaining a

declaratory judgment under the Federal Declaratory Judg-

ments Act in connection with any such tax or such

amount of any such interest or penalty. In probate, ad-

ministration, receivership, bankruptcy, or other similar

proceedings, the claim of the United States for any such

tax or such amount of any such interest or penalty, in the

amount assessed by the Commissioner of Internal Rev-

enue, shall be allowed and ordered to be paid, but the

right to claim the refund or credit thereof and to

maintain such claims pursuant to the provisions of law

made applicable by section 19 may be reserved in the

court's order."

That said Bill was sent to the Senate of the United

States, where the said Section 21 was altered and modified

to read as follows

:

''No recovery, recoupment, setoff, refund, or credit

shall be made or allowed of, nor shall any counterclaim

be allowed for any amount of any tax, penalty, or interest

which accrued before, on, or after the date of the adop-

tion of this amendment under this title (including any

overpayment of such tax), unless the claimant establishes

to the satisfaction of the Commissioner of Internal Rev-

enue, or in the case of a judicial proceeding establishes in

such proceeding ( 1 ) that he has not included such amount
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in the price of the article with respect to which it was
imposed, or of any article processed from the commodity

with respect to which it was imposed, that he has not col-

lected from the vendee any part of such amount, and that

the price paid to the producer was not reduced by any

part of such amount, or (2) that he has repaid such

amount to the ultimate purchaser of the article, or in

case the price paid to the producer was reduced by such

amount, to such producer; nor shall any judgment or

decree be entered by any Federal or State court for dam-
ages for the collection thereof, unless the claimant estab-

lishes the foregoing facts, in (1) or (2) as the case may
be, in addition to all other facts required to be estab-

lished. *****"

XIX.

That, in the event that the said Bill amending the

Agricultural Adjustment Act, as set forth above, is in

either form enacted by Congress and becomes a law, the

plaintiff will have no adequate remedy at law to sue for

the refund or processing taxes or to litigate before this

court or any other tribunal the question of the legality

or constitutionality of said Agricultural Adjustment Act

or of the assessment and collection of processing taxes

thereunder, or to recover any judgment or decree for the

recoupment, set-off, refund or credit of, or on any

counterclaim for, said taxes, or any part of them, in that

said Senate modification imposes onerous conditions which

cannot be complied with because the facts are incapable of

ascertainment
; that the purported right to sue for a refund

for the amount of tax not passed on is purely illusory in

that an error in computation of one (1) cent in the

amount claimed will result in the loss and forfeiture of
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the entire amount, even though said amount be several

million dollars; that the prices of hogs processed by

plaintiff and of the products dealt in by plaintiff are set

by competition, in open and free markets, said prices

fluctuating daily and in some cases hourly and the ascer-

tainment of the part of any processing tax not passed back

to the producer or on to the consumer is an impossibility.

XX.

That there is now pending before Congress H. J. Res.

348, section 2 of which provides:

"Any consent which the United States may have given

to the assertion against it of any right, privilege, or power

whether by way of suit, counterclaim, set-off, recoupment,

or other affirmative action or defense in its own name or

in the name of any of its officers, agents, agencies, or

instrumentalities in any proceeding of any nature what-

soever heretofore or hereafter commenced, upon any bond,

note, certificate or indebtedness, Treasury Bill, or other

similar obligation for the repayment of money or for

interest thereon made, issued, or guaranteed by the United

States or upon any coin or currency of the United States

or upon any claim or demand arising out of any surrender,

requisition, seizure, or acquisition of any such coin or

currency or of any gold or silver, is withdrawn."

Thus if said joint resolution be passed subsequent to

the enactment of any amendment to said Act purporting

to reserve to a taxpayer the right to sue for a refund, the

plaintiff" asserts that, because of the broad language used

in said joint resolution, it may be construed to withdraw

any such right, in which event, the plaintiff will be remedi-

less if said joint resolution be constitutional.
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XXI.

That the amount of processing- tax payable by plaintiff

on account of hogs slaughtered at its said Los Angeles

plant for the month of June, 1935 is $15,789.69, and that

plaintiff shortly will receive from the defendant a demand

in writing that plaintiff pay said amount to defendant;

that if such amount be not paid, said statute provides that

a penalty of five per cent (5%-) be added to said amount

and that interest be added at the rate of one per cent

(1%) per month thereafter; that plaintiff can not incur

the risk of non-compliance with said demand, in the

absence of injunctive relief, because, in addition to im-

posing said penalties and interest, defendant will attach,

distrain, or levy on the property of plaintiff, thereby ir-

reparably injuring its business, good-will, and credit, and

subjecting it to a multiplicity of suits; and plaintiff' be-

lieves and therefore states that processing taxes for the

month of July, 1935, and thereafter will exceed the sum

of ten thousand dollars ($10,000.00) per month.

That, if plaintiff fails to pay said processing taxes

when due, it and its officers will be subject to heavy

criminal penalties as provided in Section 1114 (a) of

the Revenue Act of 1926 (44 Stat. 116; U. S. C. Title

26, Sec. 1265) and Section 19 (g) of said Agricultural

Adjustment Act as amended, unless protected thereon by

the injunctive process of this Court.

XXII.

That, aside from the invalidity of the said Act, the

processing taxes which have been assessed and collected

since January 19, 1935, were and the processing tax which

is now being asserted against the plaintiff is, erroneous

and illegal in that the rate of the tax since January 19,
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1935, has not conformed and does not now conform to

the alleged standard or formula which Congress laid

down in the Act for the determination of the rate and that

such rate exceeds the lawful rate which should be applied

in accordance with said alleged standard or formula; that

in said Act it is provided that the rate of the processing

tax shall equal the difference between the current farm

price for the commodity and the fair exchange value of

the commodity and that the Secretary of Agriculture

shall adjust the rate from time to time to conform to such

alleged standard or formula; that the prevailing rate of

the processing tax, to-wit: $2.25 per cwt, now exceeds

and has exceeded since January 19, 1935, the difference

between the current farm price and the fair exchange

value as calculated from statistics compiled by the De-

partment of Agriculture; that the alleged fdir exchange

value of hogs, the alleged current farm price for hogs,

and the excess of the alleged fair exchange value over

the alleged current farm price as so calculated are as

follows

:

Alleged
Value or

1935 Farm

Fair
Pre-
Price

Exchange
war Parity
for Hogs

Alleged Farm
Price for

Hogs

Excess of Pre-

war Parity of

Alleged Farm
Prices Over

Alleged Actual
Prices

January $9.10 $6.87 $2.23

February 9.17 7.10 2.07

March 9.17 8.10 1.07

April 9.17 7.88 1.29

May 9.17 7.92 1.25

June 9.17 8.36 0.81
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and that the defendant will continue to collect the process-

ing- tax at the illegal rate of $2.25 per cwt. from plaintiff

under threat of distraint of plaintift''s property unless he

is enjoined therefrom by this Court.

XXIII.

The plaintiff is ready, able and willing, and hereby

offers and agrees that in the event the injunctive rehef

herein prayed for is granted, it will deposit, at such time

and in such manner as this Court shall direct, the said

sums claimed to be due from the plaintiff for processing

taxes assessed against it for the month of June, 1935, and

the plaintiff further offers and agrees that at the end of

each month hereafter it will file processing tax returns

with the defendant as required by existing laws and reg-

ulations and that as and w^hen processing taxes under

said returns become due and payable according to existing

laws and regulations or any extension lawfully granted to

the plaintiff, it will deposit the amount of such taxes in

such manner as the Court may direct, all such deposits

to abide the final decree of this cause.

WHEREFORE, plaintiff being without a plain, certain

and adequate remedy at law and being able to obtain relief

only in a court of equity, prays

:

( 1 ) That a writ of subpeona be issued to the defendant

requiring him to answer this complaint fully and truth-

fully, but not under oath, an answer under oath being

hereby expressly waived;

(2) That a temporary, as well as preliminary, injunc-

tion be issued and granted b}- the said Court to the plaint-

iff' against the defendant, after notice and hearing if
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required by said Court, enjoining the defendant until the

final hearing of this cause or until further order of this

Court from collecting or attempting in any manner to

collect from the plaintiff, whether by lien or notice of lien

or jeopardy or other assessment, any processing taxes

under or pursuant to the said Agricultural Adjustment

Act, and any interest or penalty on account of plaintiff's

failure to pay any such processing tax ; from levying upon

or distraining, or in any way, interfering with the manu-

facturing plant, inventory, cash on hand, bank account

or other property of the plaintiff on account of the non-

payment of said processing taxes now due or hereafter

to become due in accordance with the terms and provisions

of the said Agricultural Adjustment Act; and from here-

after enforcing or collecting or attempting to enforce or

collect any penalties against the plaintiff for the nonpay-

ment of said taxes from the date of the issuance of the

said temporary injunction until the final decree of this

Court in this cause;

(3) That, on the final hearing of this cause, the said

Agricultural Act entitled

"An Act to relieve the existing national economic

emergency by increasing agricultural purchasing power,

to raise revenue for extraordinary expenses incurred by

reason of the emergency, to provide emergency relief with

respect to agricultural indebtedness, to provide for the

orderly liquidation of joint-stock land banks, and for

other purposes"

and the Acts amendatory thereof, and supplemental there-

to, be declared unconstitutional and void as violative of

the Constitution of the United States and that the de-

fendant be permanently enjoined and restrained from
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enforcing- the same and from collecting or attempting in

any manner to collect processing taxes or penalties

against the plaintiff pursuant to the terms of said Act;

(4) And the plaintiff prays for all other relief agree-

able to equity and good conscience.

GIBSON, DUNN & CRUTCHER,

By: J. C. MacFarland

Attorneys for Plaintiff.

STATE OF CALIFORNIA, )

) ss.

County of Los Angeles. )

G. M. COCKLE being by me first duly sworn, deposes

and says: that he is the Vice-President of ARMOUR &

COMPANY, the plaintiff in the above entitled action;

that he has read the foregoing Bill of Complaint and

Petition for Injunction and knows the contents thereof;

that the same is true of his own knowledge, except as to

the matters which are therein stated upon his information

or belief, and as to those matters that he believes it to be

true.

G. M. COCKLE

Subscribed and sworn to before

me this 2nd day of August, 1935.

Mary S. Alexander (Seal)

Notary Public in and for the County

of Los Angeles, State of California.
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EXHIBIT A.

REPORT NO. 1011.

"The sections of the bill which deal with the imposition

of processing taxes have been altered in several important

particulars. These taxes, while levied upon processors,

have been passed on to the consumer and actually paid

by him. Consequently it has been found desirable to guard

against the possibility of recovery of taxes accrued to or

paid by the processors prior to the date of the adoption

of these amendments, should such taxes for any reason

be held invalid, by withdrawing the consent of the United

States to be sued, and withdrawing jurisdiction from all

courts to entertain such suits. * * *

The declaration of policy in the Agricultural Adjust-

ment Act has as its objectives the reestablishment of prices

paid to farmers at a level that will give agricultural com-

modities a current purchasing power equivalent to that

of the base period. Section 1 (a) of the bill amends this

provision of the act to provide that in the case of all com-

modities for which the base period is the pre-war period

(August 1909 to July 1914), such prices will also reflect

current interest payments per acre on farm indebtedness

secured by real estate and tax payments per acre on farm

real estate as contrasted with such payments during the

base period. This provision is intended to give the Agri-

cultural Adjustment Administration a more adequate

standard for determining parity prices. The present

method of calculation is composed of an index of prices
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for goods which farmers buy in relation to the pre-war

level and does not cover expenditures for taxes and for

debt service. At the present time, taxes per acre and

mortgage interest per acre are probably about 160 to 170

per cent of the pre-war level. The combination of these

two items, together with the index of prices paid by farm-

ers, may be expected to give parity standards approx-

imately 5 percent higher than at present * * * *

''Before exercising any of the powers granted with

respect to any commodity, the Secretary must determine

that the current average farm price of the commodity is,

at the time of such determination, below the fair ex-

change value thereof, or that the average farm price of

the commodity for the period in which the production of

such commodity during the current or next succeeding

marketing year is normally marketed, is likely to be less

than its fair exchange value. The Secretary must under-

take an investigation concerning the existence of these

circumstances whenever he has reason to believe that they

exist. If he finds, upon the basis of the investigation, that

they do exist, he is directed to undertake the exercise of

such of the powers conferred by section 8 as are admin-

istratively practicable and best calculated to effectuate the

declared policy The Secretary is directed to cease exercis-

ing such powers after the end of the marketing year when

he determines, after investigation, that the circumstances

described above no longer exist, except (as provided in

the committee amendment) insofar as the exercise of any

of such powers is necessary to carry out obligations as-
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sumed by him prior to his proclamation discontinuing the

exercise of the powers * * * *

"Section 9 (b) of the present law also contains a pro-

vision allowing- the Secretary of Agriculture, when he

finds that the effect of the tax is to cause such a reduc-

tion in domestic consumption as to cause an accumulation

of surplus stocks of a commodity or its products, or a de-

pression in the farm price, to set a rate which will pre-

vent such consequences. Although it is clear that Congress

intended to provide for such a reduction in the rate of

tax even when the existing rate is higher or lower than

the difference between the current average farm price and

the fair exchange value, or in the event that these circum-

stances continued even after one such reduction, the

langauge at present used does not explicitly state that such

adjustments are permissible. The proposed amendment

to section 9 (b) expressly authorizes reductions under

these circumstances, and also empowers the Secretary to

increase a rate of tax which has been theretofore re-

duced. An increase in rate is, of course, contingent upon

the Secretary's finding that such increase will not cause

a recurrence of stock accumulations or price depressions.

After such a finding the processing tax is to be at the

highest rate which will not cause such accumulation of

stocks or depression in price, but it cannot be higher than

the difference between the current average farm price

and the fair exchange value."
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EXHIBIT B.

(a) "Achieving- a Balance Agriculture," issued August,

1934:

"CHAPTER VIII—PROCESSING TAXES;
WHAT FOR AND WHO PAYS THEM?

"By the end of March, 1934, the Agricultural Adjust-

ment Administration had disbursed a total of $179,702,-

687. By the end of 1935 it anticipates a total disburse-

ment of about $840,000,000.

"Where is the money coming from?

"The adjustment program is being financed largely by

the receipts from processing taxes, collected by the Bureau

of Internal Revenue from the first domestic processor of

each of the basic commodities—the miller, the cotton tex-

tile manufacturer, the meat packer, and so on. As was

mentioned in Chapter VI, in the consumer's interest the

tax was limited by law to the amount necessary to raise

the current farm price of the commodity to the 'parity'

price.

"In some cases, where the application of the full amount

of such tax would cut down consumption and therefore

pile up new surpluses, the Secretary of Agriculture is

permitted to fix the tax at a lower level. This has been

done in connection with the corn-hog program.

"Since the prices of competing commodities largely de-

termine how much of each will be bought, the Secretary

also is allowed to place compensating taxes on commodities

whose use is likely to replace that of commodities bearing

a processing tax. Compensating taxes are now being levied

on jute and paper where they come into competition with
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cotton. Similar taxes are permitted on imported articles

so as to maintain the usual competitive relationship be-

tween the use of imported and domestic goods.

"Who pays these taxes?

''Do the miller, the textile manufacturer, the packer,

pay them?

"Do they pass them forward to the consumer?

"Or do they pass them back to the producer?

"SUPPLY AND DEMAND CONDITIONS GOVERN

"Who pays the processing- tax depends on the supply

and demand conditions for a given commodity.

"Demand for a product may be either elastic or in-

elastic. It is inelastic when about the same amount of

the product is bought, no matter whether the price is high

or low. It is elastic when a rise in price is immediately

followed by a drop in quantity sold.

"When demand is inelastic, the processing tax is likely

to be paid by the consumer, since he will continue to buy

even if the whole tax is added to the price of the goods.

"When demand is elastic, on the other hand, the con-

sumer may pay less than the full amount of the tax if

the same quantity of the product is put upon the market

as before. In such cases, the producer and the distributor

each try to make the other absorb the tax; while supplies

continue to be excessive,' it it more likely to be passed

back to the producer in the form of prices lower than

they would be if shipments were smaller.

"Experience with the processing taxes seems so far to

indicate that in the case of cotton goods and of wheat
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flour the tax has been consistently paid by the consumer.

That is partly because both are nonperishable commodities

which can be stored and thus do not have to be thrown

upon the market as soon as they are produced; partly

because they are sold abroad as well as at home, which

means that demand from abroad tends constantly to bol-

ster the price at home with domestic prices almost always

related to world prices; and partly because they are re-

garded by the public as necessities and hence domestic

demand for them is highly inelastic.

"EFFECT OF TAX ON HOG PRICES

"In the case of hogs, on the other hand, the effect of

the tax has been varied. Three distinct periods are notice-

able between October 1933 and May 1934. Demand for

pork is highly elastic. Consumers buy a great many

pounds of pork products if prices are low, and correspond-

ingly fewer pounds as prices rise, so that the annual

amount spent on it by the public remains just about the

same. In view of this, the processing tax has been ap-

plied gradually, beginning at 50 cents per hundred pounds

live weight in November 1933 and rising to $2.25 in

March, 1934.

"From October to January, the farmer was shipping

a very large supply which the consumer would not have

accepted had the prices been put up too much. Price-

raising eifects of the Administration's emergency hog-

buying program, which eliminated over 6 million pigs and

light hogs from the farms during the autumn, were not
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felt during that period because those pigs, if left on the

farm, would not have been sold until later. During those

months, many farmers assumed that they themselves were

paying part of the tax, but in no case has it ever been

contended that they paid all of the tax. Such a situation

is very different from the McNary-Haugen plan for rais-

ing prices, under which the farmer would have paid all of

the cost of contributing the equalization fee.

"After January 1934, the elimination of the pigs began

to be felt; the curtailed supply turned a buyers' market

into a sellers' market, and from January to March the

tax appeared to be generally paid by the consumer. Prices

to farmers showed a distinct rise, from $3.06 per hundred

pounds on January 15 to $3.88 on March 15.

"By the end of March, the supply situation began to

reverse itself; as shipments increased, prices to farmers

declined again, with a pronounced drop in price when an

unusual number of shipments were forced on the market

by the drought.

"Twice, during the days immediately following the rais-

ing of the tax on the first of February and on the iirst of

March, the packers absorbed a part of the tax, for they

were unable to raise wholesale prices of pork as fast as

the price of hogs plus tax was going up. Thus during

most of the period after processing taxes were levied,

farmers received more than they did in the corresponding-

period a year before in price alone, and, in addition, they

got their benefit payments.
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'TAX MONEY ENDS UP IN FARMERS'
POCKETS

"But, from one point of view, the question of who pays

the tax is beside the point. Even if it could be shown

that the farmer pays part of the tax, that would not in

itself mean that the farmer is not gaining great advantage

from it. If there were no tax, there could be no benefit

payments. If there were no benefit payments, no plan

for voluntary control of production would be feasible.

If there were no control of production, supplies would be

excessive and prices would continue at ruinously low

levels,

"The farmer who thinks he is paying part of the tax

should do some figuring. He should figure what price

he would be getting if there were no adjustment program.

Then he should figure what his total cost of production

would be if he were making no reduction in the number

of pigs raised, take that figure from his total income and

thus get at his net return if he were not operating under

the program. He should compare these figures with his

situation under the adjustment program. He would find

that three factors are contributing to his total income

—

his volume of production, his market price, and his benefit

payment. He should subtract from this total income his

cost of production, which will be less in proportion as his

production is less. He can then see the difiference be-

tween his net return under the program and what his

net would be if there were no program.

''Farmers should not forget that all the processing tax

money ends up in their own pockets. Even in those cases

where they pay part of the tax, they get it all back. Every
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dollar collected in processing taxes goes to the farmer in

benefit payments. In addition his market price is higher

due to production adjustments. Except for money spent

to remove surpluses from the market, the cash is sent

straight to the farmers forming the county production

control associations.

"What counts, after all, is not who pays the tax but

who gets the income from it and who gets the advantage

of the whole program.

"CONSUMERS' PRICE INFORMATION
PUBLISHED

"Are the processing taxes ever paid more than once?

"Whenever any tax is levied there is always a danger

that in the course of being passed on it may be piled up

or pyramided, so that the ultimate consumer has to cover

it several times. There is the possibility that retailers

may reap excess profits under the excuse that the tax is

forcing prices up.

"In order to prevent this and other abuses of the con-

sumer in the case of processing taxes, a Consumers'

Counsel has been established in the Agricultural Adjust-

ment Administration. This office issues a semi-monthly

bulletin called the Consumers' Guide, which follows price

movements and the elements which make them up, so that

the consumer may know just how much the tax really

does add to the price he pays.

"The April 9, 1934, issue of the Consumers' Guide

shows the part played by the processing taxes in prices of

clothing, bread, and so on. According to the Consumers'

Counsel's figures, the tax does not directly represent
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more than one-half cent in the 7.9 cent average price of

a one-pound loaf of bread. It does not directly represent

more than 3.4 cents in the price of a woman's cotton

dress, nor more than 6.2 cents in the price of a man's

work pants. It does not directly represent more than 7

h

cents in the price of a sheet, 3.2 cents in that of a bath

towel, or 1.3 cents in that of a yard of mibleached muslin.

Further increases have been due to increased labor costs

and other factors, but as these figures indicate, increases

in prices directly due to the processing taxes alone are

relatively small.

"SMALL PRICE RISE TO CONSUMER
MEANS MUCH TO FARMER

"It is worth remembering that a small percentage rise

in the consumer's price usually is accompanied by a much

greater percentage rise in the farmer's price. This is

because the farmer's share in retail price is usually very

low and because costs of distribution usually remain about

the same no matter what the price is. For example, if

the consumer has been paying $1 for a bushel of potatoes,

the farmer's share likely has been 35 cents. If the price

paid by the consumer rises to $1.10, the farmer receives

45 cents instead of 35 cents. The increase in his price is

29 percent, while the consumer pays only 10 percent more.

If the consumer pays $1.35 a bushel, the farmer will

receive 70 cents, or double his former price, while the

consumer's price has increased only 35 percent.

"Something like this is what happened during 1933

v^ith respect to wheat. In March 1933, the consumer paid

an average of 3 cents a pound for flour, of which the

farmer got only 0.8 cent. In March 1934, the consumer
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paid an average of 4.8 cents a pound, of which the farmer

got 2.3 cents.

"A moderate decrease in the consumer's price may al-

most wipe out the farmer's margin, as it did in wheat

early in 1933. Conversely, a moderate increase in what

the consumer pays, such as occurred later in 1933, may

change the farmer's prospects from ruin to a chance to

make a reasonable living.

"PROGRAM DEPENDS UPON TAX
"From what has been said above, it will be clear to

what extent the voluntary production control programs

depend on the processing taxes. It will be seen that the

tax has a double function: It not only supplies the funds

which are being used to increase the co-operating farm-

ers' income; it is the essential instrument by which pro-

duction control is secured.

"In a sense, the processing tax and benefit payment

may be considered the farmer's tariff, calculated to place

him on more equal footing with the protected industrial-

ist producing goods bought by farmers. Because large

portions of our farm crops are ordinarily sold at world

prices, import duties give little protection to the pro-

ducers of these crops. As long as the United States main-

tains a high tariff protecting the prices of many indus-

trial products which the farmer has to buy, the processing-

tax is needed to give an equal protection to the prices

of the farm products which the farmer sells.

"Farmers who understand the manner in which the

processing tax operates will be reluctant to abandon so

practical and effective a means of gaining economic

equality."
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(b) "Corn-Hog Adjustment," issued January, 1935:

"INCIDENCE—WHO PAYS THE PROCESSING
TAX?

"The processing tax may affect producers' income from

corn and hogs in two general ways. Collection of the

tax may operate to increase producers' income directly

:

( 1 ) By causing consumers to pay more for the volume

of products offered—possibly to the full extent of the

tax rate—than they would pay if no tax were in effect;

or (2) by causing processors and other in-between hand-

lers to reduce to some extent the unit margins held out

of the consumers' dollar for each pound or bushel of

commodity handled. If either effect were produced the

processing tax would tend to increase return from the

commodity before any adjustment in production was

made.

"Or collection of the processing tax may affect pro-

ducers' income indirectly.. Funds derived from the tax

collections are used to provide benefit payments to pro-

ducers who participate in adjustment of production. Under

the adjustment program, supply is brought into better

balance with effective demand and the value of the com-

modity tends to rise. Rising commodity values mean

increased return to farmers. Although production adjust-

ment itself is directly responsible for the increase in

farmers' income in this case, the processing tax may be

given credit indirectly because it provides the funds for

the benefit payments. Without the benefit payments or

some similar means of rewarding cooperating producers,

there would not be general voluntary participation in the

corn-hog programs.
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"It is not easy to make a thorough and accurate analysis

of the actual effects of the processing tax to date on

consumers' expenditures, handlers' margins, or return to

producers, particularly with respect to hogs, because of

day-to-day and week-to-week variations in hog marketing,

chang-ino- trends in consumers' incomes and fluctuations

in other factors affecting market value of farm commod-

ities. It is easy to be misled by changes in the market

value of corn and hogs, which are due to other things

than the collection of the processing tax.

'Tor example, a seasonal increase in hog marketings

such as normally occurs in the early winter and late spring

usually results in a proportionate decline in hog prices.

If a processing tax were put into effect at such a time

—

as was the case with Hogs in November 1933—it could

be rather persuasively argued that the tax had been

responsible for the decline and that, therefore, producers

were being made to "pay" the tax. This, however, might

not be true. In spite of a temporarily lower price, the

total money being paid by packers—the price for hogs

and the tax on the right to slaughter—actually might be

larger than normal with respect to the increased volume

of hog marketings, and the cooperating farmer would

receive the market price plus the benefit payments paid

out of the proceeds of taxes.

"On the other hand, the opposite impression would

result if a processing tax were put into effect during a

seasonal decline in hog marketings, such as normally

occurs in the early spring and late summer and which

usually results in considerably stronger hog prices. That

is, it would seem to show that the consumer was being

made to spend more in total for hog products than before



—39—

and in effect, therefore, was being made to bear a part or

all of the tax. However, this, too, might not actually be

true in all respects.

"EFFECT OF PROCESSING TAX
UPON PRODUCERS.

"How does the hog processing tax affect producers?

"Studies thus far indicate that the production adjust-

ment program, the benefit payments, and the processing

tax are resulting in substantially higher hog prices and
in a larger total income. The increase thus far primarily

reflects the adjustment in production effectuated by the

emergency and supplemental purchase of hogs and hog
products during the latter part of 1933 and early 1934.

The 1934 corn-hog production adjustment program has

only recently begun to aff'ect hog marketings.

"It is sometimes argued that the producer pays the tax

because he no longer gets, in the form of an open market
price, all of the total amount paid by the processor for

each hog slaughtered. This statement, however, has no
real significance so long as the combined income from both
the open-market price and the benefit payment is larger

than before. To say that the producer pays the processing

tax when farm income has been increased by a program
financed by tax collections is to confuse the meanino-
of the word 'pay.'

"In a situation in which the producer paid the process-

ing tax in the true sense, it would be found that the pro-

ducers' total returns from the new production and sale

of hogs would be less than if there were no adjustment-

tax program and if no processing tax were in eff'ect.



"Only the nonsigner who does not participate in the

adjustment program can be said to sustain any disad-

vantage by reason of the processing tax. He does not

share in the benefit payments made out of the proceeds

of taxes. The nonsigner is benefited to some extent, how-

ever, by the rise in the open-market price which results

from adjustment of production.

"What is the effect of the corn processing tax?

"The processing tax of 5 cents per bushel on field corn

apparently is being absorbed largely by processors. The

corn processing tax rate is nominal and applies only to

the amount of corn processed in commercial and indus-

trial channels. This amount is equal to about 10 percent

of the annual corn crop.

"EFFECT OF THE PROCESSING TAX
UPON CONSUMERS

"Does the consumer, in effect, pay the processing tax

on hogs?

"This question should be divided into two questions

if it is to be properly considered.

"Has production adjustment, which benefit payments

have thus far encouraged, caused the usual increase in

the retail price of pork and lard which in the past has

resulted from a like change in supply? And, in addition,

has the processing tax been handled by processors and

distributors so as to cause a larger-than-usual increase

in the retail price of pork and lard? That is, has the tax

caused consumers to spend more for pork and lard than

otherwise might have been spent for an identical adjusted

supply on which no tax was in effect?



"Studies indicate that the adjustment in production

under the Act has caused the retail price of pork and

lard to increase to an extent which is about j^roportionate

with the usual increase expected from a similar change

in supply. After allowance for the increase in consumers'

incomes during- the past 2 years, studies show that the

higher retail prices are fully reflecting smaller hog sup-

plies and higher hog prices.

"It appears that consumers as a group are bearing the

hog processing tax mainly in the sense that they are get-

ting a more moderate supply of pork and lard for an

expenditure which is proportionate with but not materially

in excess of past total expenditures at a similar level of

income. An individual consumer who is buying the same

amount of hog products as formerly, of course, really is

spending relatively more than before the adjustment in

supply.

"The hog processing tax of $2.25 per hundredweight is

the equivalent of an average of between 2^ cents and

6 cents per pound on the products from 100 pounds of

live hogs, depending upon the cut and quality. The price

equivalent of the hog processing tax represents a per-

centage of the total retail price on hog products that is

larger than the percentage that the cotton and wheat

processing taxes are, of the respective retail ])rices of

wheat products and cotton goods. But this is because

more in-between costs and margins enter into the process-

ing and handling of wheat and cotton j^roducts than into

the processing and handling of hog products. With re-

spect to the open-market prices of the several unprocessed

commodities, the wheat, cotton, and hog processing taxes

all bear a similar relationship.



"EFFECT ON PROCESSORS AND
OTHER HANDLERS

"Processors are the persons who actually pay the tax

over to the Government out of the proceeds of their sales

of products, but it is generally recognized that this does

not necessarily mean that processors really bear the tax.

If processors were paying the tax in the true sense, it

would be found that their charges per hundred weight of

hogs processed had been proportionately reduced with the

imposition of the initial rate of the tax and with each

increase thereafter. Thus at the present time, it would

be found that processors' unit charges were smaller by

an average of approximately $2.25 per hundredweight of

live hog handled than before the tax was put into effect.

"A review of processors' gross margins since November

1933 indicates that while they have varied from month

to month, these margins have widened to some extent

with each increase in the tax rate. After the processing

tax is subtracted from these gross margins, it appears

that the average net margin on which the processor

actually operates has tended to decline somewhat during

the first marketing year the processing tax has been in

effect. However, it cannot be definitely determined yet

whether this is a temporary situation due to spirited bid-

ding for hogs to put in storage in view of the short

supply ahead or whether it is a more permanent result

of the processing tax and other features of the agricul-

tural adjustment program as it applies to corn and hogs.

'Tt is not expected, however, that the processors' net

margin would absorb a large part of the tax, since this

margin in total normally averages between $1.50 and

$2.00 per hundredweight of hogs, live weight basis, a!=5
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compared with the processing tax of $2.25 per hundred-

weight.

"PROCESSORS' GROSS MARGIN LESS

"When it comes to the aggregate of processors'

margins, that is, unit margin times the supply of hogs

handled, a reduction has taken place. It is this reduction

which is reflected in an increase in the percentage of con-

sumers' expenditures going to producers.

"In the case of handlers other than processors, such as

transportation agencies and retail distributors, it appears

that on the average, unit handling margins have tended

to increase rather than decrease but that the increases

which have occurred largely reflect increases in operating

costs. Increases in unit margins have been offset to some

extent by the reduction in the total volume of hogs and

hog products handled.

"CONCLUSION

"Because the processing tax is instrumental in one way

or another in raising food prices, it is liable to be re-

garded with considerable disfavor by those who take a

short-time view of the desirability of cheap food regard-

less of whether farmers get a fair return. In the long

run, however, the desirable price is that price which will

yield a fair return to the farmer, enabling him to con-

tinue to produce adequate supplies of agricultural prod-

ucts. If farming is a losing proposition over an extended

period, eventually total production falls below a desirable



[Endorsed] : Filed Aug. 3, 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk.
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level and consumers must then pay extremely high prices
\

for food. Balanced production is important to the perm-
j

anent welfare of consumers.
\

"Among- producers there is a tendency to feel that if
|

the processing tax were removed the open market price 1

might be higher by at least a part of the tax and that the
|

total income from hogs would be practically as large as \

when the tax was in effect. In the case of hogs, this h

might prove to be true for a time. However, without the j

processing tax or some other means of raising revenue,
|

there would be no benefit |)ayments and none of the price- J

raising effects which result from production adjustment. *

i

Without an adjustment program, hog production wuuld be
)

likely to increase to high levels again and both price and

total income would fall."
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[Exhibit B.]

[Title of Court and Cause.]

TEMPORARY INJUNCTION

This cause came on regularly to be heard this 9th day

of August, 1935, before Hon. Paul J. McCormick, Judge

of the above entitled court, on the application of said

plaintiff for a preliminary injunction upon plaintiff's

verified complaint and petition for injunction, due notice

of the hearing of which application was given to defend-

ant, Nat Rogan, as Collector of Internal Revenue for the

Sixth Collection District of California, and on the written

motion of defendant to dismiss the bill of complaint and

petition for injunction; and after hearing counsel for

the respective parties and the matters having been sub-

mitted to the Court for its consideration, and it appearing

to the Court, and the Court finds that it is true, that

certain processing taxes are due and payable from the

plaintiff under the terms of said Agricultural Adjustment

Act hereinafter more particularly described, and process-

ing taxes will monthly in the future become due and pay-

able from plaintiff' under the terms of such Act, that

there is immediate danger of great and irreparable loss

and injury being caused to plaintiff if the preliminary

restraining order is not issued herein as prayed for in

said bill of complaint and petition, for the reason that

there is immediate danger that said defendant, Nat

Rogan, as Collector of Internal Revenue for the Sixth

Collection District of California, will proceed under said

Act to collect from said plaintiff said taxes and in so

doing will distrain, levy upon, and sell the property of

plaintiff described in said bill of complaint and petition
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of a large value, thus causing- the plaintiff an irreparable

loss of such property and the goodwill of plaintiff's busi-

ness, likewise mentioned in said bill of complaint and peti-

tion, and that for each month said plaintiff fails or refuses

to pay the processing taxes payable for that month under

the Act, plaintiff, together with its officers and agents

participating in such violation will be liable every month

such violation occurs to the infliction of the great penalties

provided by the Act; that plaintiff has no plain, speedy,

and adequate remedy at law in the premises; that if said

restraining order is not so issued, there will necessarily

result a multiplicity of suits for the recovery of the taxes

paid by plaintiff each month under the Act, and that for

all these reasons a preliminary restraining order should

issue against the defendant, Nat Rogan, as Collector of

Internal Revenue for the Sixth Collection District of

California, as prayed for in said bill of complaint and

petition,

NOW, THEREFORE, IT IS ORDERED, AD-

JUDGED, AND DECREED as follows:

1st. That said defendant, Nat Rogan, as Collector

of Internal Revenue for the Sixth Collection District of

California, his ofiicers, agents, servants, employes, and

attorneys, and those in active concert or participation with

him and who shall, by personal service or otherwise, have

received actual notice hereof, shall be and they are and

each of them is hereby enjoined and restrained from im-

posing, levying, assessing, demanding, or collecting or

attempting to impose, levy, assess, or collect against or

from the plaintiff, Armour & Company, a corporation,

any processing taxes now due from and payable by plain-

tiff under and pursuant to the said Agricultural Adjust-



—47—

ment Act adopted by the Seventy-third Congress of the

United States, and being

"An act to reHeve the existing national economic

emergency by increasing agricultural purchasing power,

to raise revenue for extraordinary expenses incurred by

reason of the emergency, to provide emergency relief with

respect to agricultural indebtedness, to provide for the

orderly liquidation of joint stock land banks, and for

other purposes,"

which Act was approved on May 12, 1933, and all acts

amendatory thereof; from imposing, levying, assessing,

demanding, or collecting or attempting to impose, levy,

assess, or collect against or from the plaintiff any taxes

hereafter to become due from and payable by plaintiff

and arising under the terms of said Act on hogs processed

by it; from imposing or collecting or attempting to im-

pose or collect upon or from said plaintiff' any interest or

penalties on account of plaintiff's failure to pay any of

said processing taxes payable by plaintiff under the force

of the Act, whether now due or hereafter to become due

from plaintiff; from imposing or filing or giving notice

of intention to impose or file any lien upon the property

of plaintiff, whether real or personal, because of the non

payment by plaintiff of any of said processing taxes,

whether now due or hereafter to become due from plain-

tiff under the Act; from levying upon or distraining or

selling plaintiff"'s slaughter house, packing plant, the ma-

chinery and appliances therein contained and used in con-

nection therewith, rolling stock, manufactured products

on hand, stock in trade, choses in action, money on hand

and money in bank or any of such property or any other

property of plaintiff on account or by reason of such non-
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payment of said or any of said processing taxes, whether

now due or hereafter to become due from and payable

by said plaintiff under said Act, all from the date of the

issuance of this preliminary injunction until the final de-

cree of the Court in this case or until further order of

this Court;

2nd. This injunction is granted upon the condition that

the plaintiff shall furnish security to the defendant, Nat

Rogan, as Collector of Internal Revenue, as aforesaid, by

undertaking with sufficient sureties, to be approved by

the Court, in the penal sum of $17,370.00, conditioned

that plaintiff will pay all said processing taxes assessed

and charged against plaintiff under said Act, together

with all costs assessed by the Court in the event it is

finally decided this restraining order was improperly

issued or this action is dismissed; provided that in lieu

of such undertaking plaintiff shall have and is hereby

given the option of depositing the said sum of $17,370.00

in lawful money of the United States with the Clerk of

the above entitled Court, subject to like conditions ; and

upon the further condition that said plaintiff shall con-

tinue to file with said Nat Rogan, as said Collector of

Internal Revenue, monthly returns on all hogs processed

by it, as required by said Act, such returns to be made

on the forms provided therefor by the said Collector of

Internal Revenue; and file a bond or deposit with the

Clerk the amount of the tax shown to be due by such

return.

3rd. The Court, however, reserves the right to require

additional security from plaintiff from time to time, as

may seem to the Court necessary to protect the defendant,

Nat Rogan, as said Collector of Internal Revenue, or to
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modify this order in any part or particular after notice

to the parties hereto; and

4th. That the said motion of defendant to dismiss

plaintiff's bill of complaint and petition for injunction is

denied and defendant is allowed fifteen (15) days after

notice hereof within which to answer said bill of com-

plaint and petition for injunction.

Dated at Los Angeles, California, this 15th day of

August, 1935.

By the Court.

PAUL J. McCORMICK
Judge of the said District Court

APPROVED AS TO FORM
CLYDE THOMAS
Attorneys for Defendant.

Asst. U. S. Atty.

[Endorsed] : Received copy of the within Temporary

Lijunction this 16th day of August, 1935. Nat Rogan,

Collector of Int. Rev. E. M. Cohee.

Filed Aug. 15, 1935 R. S. Zimmerman, Clerk. By L.

Wayne Thomas, Deputy Clerk.
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[Exhibit C]

[Title of Court and Cause.]

SUPPLEMENTAL BILL OF COMPLAINT

Comes now the plaintiff and with leave of Court files

this, its supplemental complaint, and alleges:

I.

That subsequent to the filing- of the original Bill of

Complaint herein, the Congress of the United States has

passed, and the President has approved, an amendment

to the Agricultural Adjustment Act, which said Act adds

to the Agricultural Adjustment Act a new section des-

ignated as Section 21, subdivision (d) (1), and reading

as follows:

"(d) (1) No recovery, recoupment, set-off, refund, or

credit shall be made or allowed of, nor shall any counter

claim be allowed for, any amount of any tax, penalty, or

interest which accrued before, on, or after the date of

the adoption of this amendment under this title (including

any over-payment of such tax), unless, after a claim has

been duly filed, it shall be established, in addition to all

other facts required to be established, to the satisfaction

of the Commissioner of Internal Revenue, and the Com-

missioner shall find and declare of record, after due notice

by the Commissioner to such claimant and opportunity for

hearing, that neither the claimant nor any person directly

or indirectly under his control or having control over him,

has, directly or indirectly, included such amount in the

price of the article with respect to which it was imposed

or of any article processed from the commodity with

respect to which it was imposed, or passed on any part
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of such amount to the vendee or to any other person in

any manner, or incUided any part of such amount in the

charge or fee for processing, and that the price paid by the

claimant or such person was not reduced by any part of

such amount. In any judicial proceeding relating to such

claims, a transcript of the hearing before the Commissioner

shall be duly certified and filed as the record in the case

and shall be considered by the Court. * * * */'

That by the enactment of said legislation plaintiff has

been deprived of any adequate remedy at law to sue for

the refund of processing taxes or to litigate before this

Court or any other tribunal, the question of legality or

constitutionahty of said Agricultural Adjustment Act or

of the assessment and collection of process taxes there-

under, or to recover any judgment or decree for the re-

coupment, set-off, refund or credit of, or on any counter-

claim for, said taxes, or any part of them. That said

legislation imposes onerous conditions which cannot be

complied with because evidence of all the facts which

operate to affect the sales price of the commodity sold by

plaintiff in respect to which the tax is imposed is not

available and cannot be produced by plaintiff. That the

said processing tax is assessed, levied and collected on the

basis of the live weight of the commodity processed by

plaintiff. That the said commodity, after being purchased

by the plaintiff is converted into nine (9) major articles,

and other miscellaneous ones which are affected by sep-

arate and distinct market trends and conditions of various

fluctuations over periods of time varying in length with

each article running from a period of a few days to

several months. That upon such conversion of the said

commodity into said articles the said commodity loses its
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identity. That the prices obtained by plaintiff for said

articles or products are determined by competition in open

and free markets. That said prices fluctuate daily, and

in some cases, hourly. That the determination of the

extent to which the purchase price obtained by plaintiff

might constitute or be properly held to constitute a

portion of the processing tax theretofore paid by plain-

tiff involves the consideration of factors which it is

impossible for plaintiff to establish by proof and

that such inability does not arise from any failure

on the part of plaintiff to keep accurate and com-

plete records, but arises from circumstances beyond plain-

tiff's control, which determine the matter of marketing

said product and the conditions thereof That by reason

of the foregoing requirements of said Act, plaintiff would

not be able to recover any part of the tax paid as the

proof, the burden of which is placed upon plaintiff, can-

not be made by it, and this without any fault on the part

of plaintiff, and irrespective of the fact that plaintiff has

lost money in the handling of its pork products during

each month in which the said Agricultural Adjustment

Act has been in operation.

That the purported right, as provided by said Act, to

sue for a refund for the amount of tax not passed on, is

purely illusory for the reason that an error in the computa-

tion of one cent in the amount claimed would result in

the loss and forfeiture of the entire amount, even though

said amount be several thousand dollars.

II.

That subsequent to the filing of the original Bill of

Complaint herein, the Congress of the United States has

passed, and the President has approved, an amendment
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to the Agricultural Adjustment; Act, which said Act adds

to the Agricultural Adjustment Act a new section desig-

nated as Division 8 of Section 21, subdivision (d) (2),

and reading as follows

:

"(2) In the event that any tax imposed by this title

is finally held invalid by reason of any provision of the

Constitution, or is finally held invalid by reason of the

Secretary of Agriculture's exercise or failure to exercise

any power conferred on him under this title, there shall

be refunded or credited to any person (not a processor or

other person who paid the tax) who would have been

entitled to a refund or credit pursuant to the provisions

of subsections (a) and (b) of section 16, had the tax

terminated by proclamation pursuant to the provisions of

section 13, and in lieu thereof, a sum in an amount equiv-

alent to the amount to which such person would have

been entitled had the Act been valid and had the tax with

respect to the particular commodity terminated immedi-

ately prior to the effective date of such holding of in-

validity, subject, however, to the following condition:

Such claimant shall establish to the satisfaction of the

Commissioner, and the Commissioner shall find and de-

clare of record, after due notice by the Commissioner to

the claimant and opportunity for hearing, that the amount

of the tax paid upon the processing of the commodity

used in the floor stocks with respect to which the claim

is made was included by the processor or other person who

paid the tax in the price of such stocks (or of the ma-

terial from which such stocks were made). In any

judicial proceedings relating to such claim, a transcript

of the hearing before the Commissioner shall be duly

certified and filed as the record in the case and shall be
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so considered by the court. Notwithstanding any other

provision of law: (1) no suit or proceeding for the re-

covery, recoupment, set-oif, refund or credit of any tax

imposed by this title, or of any penalty or interest, which

is based upon the invalidity of such tax by reason of any

provision of the Constitution or by reason of the Secre-

tary of Agriculture's exercise or failure to exercise any

power conferred on him under this title, shall be main-

tained in any court, unless prior to the expiration of six

months after the date on which such tax imposed by this

title has been finally held invalid a claim therefor (con-

forming to such regulations as the Commissioner of In-

ternal Revenue with the approval of the Secretary of the

Treasury, may prescribe) is filed by the person entitled

thereto; (2) no such suit or proceeding shall be begun

before the expiration of one year from the date of filing

such claims unless the Commissioner renders a decision

thereon within that time, nor after the expiration of five

years from the date of the payment of such tax, penalty,

or sum, unless suit or proceeding is begun within two

years after the disallowance of the part of such claim to

which such suit or proceeding relates. The Commissioner

shall within 90 days after such disallowance notify the

taxpayer thereof by mail."

That by reason of the enactment of the said Statute,

plaintiff has no present remedy at law whatsoever, and is

not permitted to sue for refund of processing taxes or to

litigate in any tribunal the question of the constitutionality

of said Agricultural Adjustment Act, or collection of

processing taxes thereunder, or to recover any judgment

for the refund thereof.
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That under the provisions of said Act plaintiff is

deprived of any right to obtain consideration for its

claim for refund or recovery of the amount of any tax

until after the Act is finally declared invalid. That plain-

tiff's claim, when filed, must be filed pursuant to rules and

regulations of the Commissioner of Internal Revenue,

with the approval of the Secretary, which rules have not

been promulgated. That by the provisions of said Act

the Commissioner of Internal Revenue, before whom such

claims must be filed for recovery or refund, is given one

year in which to pass thereon after the filing of such

claim, and plaintiff' cannot bring any action at law until

after the period of one year from such filing unless the

Commissioner of Internal Revenue has made his ruling

upon plaintiff's claim prior to that time. That by reason

of the said restriction upon plaintift''s right to sue for

refund, there is no plain, speedy, or complete remedy at

law, which is available to plaintiff".

WHEREFORE, plaintiff being without a plain, certain,

and adequate remedy at law, and being able to obtain

relief only in a court of equity prays for all relief sought

in the original bill of complaint herein, and for all other

and proper relief.

GIBSON, DUNN & CRUTCHER
J. C. MACFARLAND

By J. C. MACFARLAND
Attorneys for Plaintiff.



—56—

STATE OF CALIFORNIA )

) ss.

COUNTY OF LOS ANGELES )

J. C. ^lACFARLAND being by me first duly sworn,

deposes and says: That he is a member of the firm of

Messrs. Gibson. Dunn & Crutcher, attorneys for the

plaintiff in the above entitled action: that he has read

the foregoing Supplemental Bill of Complaint and knows

the contents thereof; that the same is true of his own

knowledge, except as to the matters which are therein

stated upon his information or belief, and as to those

matters that he believes it to be true. That he makes

this afiidavit for the reason that all officers of plaintiff

are at present absent from the County of Los Angeles

where said firm has its offices.

J. C. MACFARLAND

Subscribed and sworn to before me

this 10th day of September, 1935.

MARY S. ALEXANDER
Notary Public in and for the County

of Los Angeles, State of California.

(Seal)

[Endorsed] : Sep. 12, 1935 R. S. Zimmerman, Clerk

By B. B. Hansen, Deputy Clerk.
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[Exhibit D]

[Title of Court and Cause]

MINUTE ORDER ON MOTION TO VACATE

TEMPORARY INJUNCTION

August 30, 1935

This is a motion to vacate a temporary injunction. The

restraining writ in this suit was issued by one of the

judges of this court after hearing an argument before

such judge. Similar injunctions have been granted by

each of the judges of this court in equity suits by other

complainants who seek to enjoin the collection of process-

ing taxes under the Agricultural Adjustment Act, until

the respective suits can be heard and decided on the

merits.

In each of such pending suits similar motions to vacate

the injunction pendente lite have been submitted. All have

been presented for decision because of the urgency of a

ruling in order to preserve the right of appeal within the

thirty-day period from the date of the injunction.

It has been considered proper by the court, because of

the absence of the other judges during the regular August

vacation period of the court, that all of the motions to

vacate be disposed of at this time. This order is there-

fore generally applicable to all the pending suits and a

like minute order will be entered in each suit respectively.
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An event which should be considered has occurred since

the interlocutory injunctions were granted: The Ninth

Circuit Court of Appeals, in Fisher Flouring Mills Co.

V. Collector, etc., decided August 15, 1935, by a divided

opinion, in applications for temporary injunctions in aid

of pending appeals in that Court from the denial of in-

junctions by a District Court in the State of Washington

in suits like the one at bar, denied the respective ap-

pellants such restraint pending appeal.

No principle of judicial administration is more firmly

established in the United States than that lower courts

must submit to the control of superior judicial tribunals.

Notwithstanding the strong dissent by one of the Circuit

Judges in the Court of Appeals, it is our plain duty to

follow the majority opinion.

Both opinions indicate that the appellate court was

establishing a rule intended to control all applications for

temporary injunctions in equity suits brought in this

circuit where the suitors seek to restrain the collection of

processing taxes under the Agricultural Adjustment Act,

and such authoritative control requires the granting of

the motion to vacate the preliminary injunction hereto-

fore issued in this suit, and it is so ordered. Exceptions

allowed complainant.
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[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

To NAT ROGAN, Collector of Internal Revenue for the

Sixth Collection District of California, and to his dep-

uties, officers, servants, and agents:

WHEREAS, in the above named cause it has been

made to appear, by the verified bill of complaint and peti-

tion of plaintiff hied herein, that a restraining order

preliminary to hearing upon application for a preliminary

injunction is proper because of the allegations of im-

mediate and irreparable injury, loss, and damage set

forth in said bill of complaint and petition, and that

prima facie the plaintift" is entitled to an order restraining

temporarily the said defendant, Nat Rogan, as Collector of

Internal Revenue for said Sixth Collection District of

California, and his deputies, officers, servants, and agents,

from doing the acts therein complained of,

NOW, THEREFORE, on motion of the plaintiff, by

its attorneys, IT IS ORDERED that said Nat Rogan, as

Collector of Internal Revenue for the Sixth Collection

District of California, appear before the District Court

of the United States, Southern District of California,

Central Division, before Honorable Jaul J. McCormick,

Judge of said Court, at his Courtroom, in the Federal

Building in Los Angeles, California, in said District, on

the 9th day of August, 1935, at the hour of 10 o'clock

A. M. of that day, then and there to show cause, if any
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there may be, why the preliminary injunction prayed for

in said bill of complaint and petition and in said motion

requested, should not issue.

Afid k appearing to ihe Court from said bi41 e^- com

pla4fft aftd petition tkat there is present danger that i¥-

rcparablc damage afifi injury will be caused plaintiff be-

•fofe a notice eaft be served eft defendant aftd a hearing

had thereon, wftless said ^N^ Rogan, as said Geilector, his

deputies, officers, servants, aftd agents a-i^ restrained

temporarily as herein set forth

;

4e^ the reason as averred

m the Srbid biW e4 complaint aftd petition, certain taxes

therein noted €t¥^ dfte aftd payable

;

that if sai4 taxes a^e

ftot p?ti4j the said Collector e^ Internal Revenue threatefts

to aftd wi-liy m order t© collect such taxes, distrain, levy

upon, aft4 sell the property oi the f»laintiff ef a large

value, thus irreparably destroying to plaintiff- such prop

e^^ aftd the goodwill e4 its business described m the

said- bin ef eemplaint aftd petition; tbat plaintiff has fto

adequate aftd complete remedy at law 4^¥ recovery, as

alleged m said bili ef complaiftt aftd petition

;

that such

injuries ai^ irreparable to plaintiff because they eaft ftot

be eompensatcd ^of m damages aftd tt^ay subject plaintiff

to great penalties.

[P J M J]

iT- l-S FURTHER OR-DER^© that said defendant,

Nat Rogan, a-s Collector of Internal Revenue 4e¥ the

Sixth Collectioft District o^ California, and all o^ his

deputies, officers, servants, aftd agents be aftd they a^ey

aftd each oi them isj restrained
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{^ From asGCGGing oi= ar^mpting te asGcoo against, ef"

eellccting e¥- attempting te eell^et from filaintiffy under

the x\gricultural AcljuGtmcirt Aety mGntioncd aftd 4e-

scribcd ki plaintiff's hUl b4 eomplaint afi4 petition eft frl^

herein, ^he processing tax therein provided te be a-sscGScd

against aftd collected-
-from plaintiff ©ft processing e4 hogs

by itj whether svtek ee^kcting e^ attempt t© eelleet sft€h

tax he by distraintj levyj s-ale aftd:/©^ action at iaw ©i^ ift

equity

;

(^ From €©llccting ©f attempting t© collect said pi=©-

cessing tax from sai4 plaintiff ift afty other manner

;

-f3^ From imposing ©i^ ^liftgr ©^^ giving notice ©f iftteft-

ti©ft t© impose ©f 44e afty lien upon the property e4 plain

tiffy whethei^ ^^eal ©i^ personal^ because ei the non pay

mcnt oi said processing tax7

[PJMJ]
•(4)- From enforcing ©^^ attempting t© enforce afty pen

alties against the plaintiff ie¥ the non payment ei said

processing tax; aftd:

T3T From enforcing ©r attempting t© enforce a-fty ©I

the provisions ei- sai4 Aet applicable t© plaintiff m i^eia^

ti©ft t© said processing taxr

This temporary i^straining order shall remain ift force

|©r . . . . days 4¥€>m the kime ei the entry hereof, ©i^ until

further order e4 the Court.

Tifts temporary festi^^aining order is granted without

notice because the injuries alleged m said biH ei com

f^laiftt aftd petition €t¥^ irreparable aftd -liable t© occur

before a hearing upon notice eaft fee ha4r
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IT IS FURTHER ORDERED that copies of this

order certified under the hand of the Clerk and the seal of

this Court be served upon defendant, Nat Rogan, as Col-

lector of Internal Revenue for the Sixth Collection Dis-

trict of California, and that such copies, together with

said bill of complaint and petition, be served upon said

defendant on or before the 5th day of August, 1935.

This order signed and issued this 3rd day of August,

1935, at 9:50 o'clock A. M.

By the Court.

PAUL J. McCORMICK
Judge

[Endorsed] : Filed Aug. 3, 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas, Deputy Clerk.
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[Exhibit E]

[Title of Court and Cause] :

ORDER ALLOWING APPEAL

On motion of Gibson, Dunn & Crutcher and J. C.

Macfarland, attorneys for plaintiff, it is hereby ordered

that an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the order of this

Court made and entered on August 30, 1935, dissolving

the temporary injunction granted heretofore to the plain-

tiff in the above entitled suit, on or about the 8th clay of

August, 1935, be and the same is hereby allowed, and that

a certified transcript of the record and all proceedings,

papers, instruments, and documents herein be forthwith

transmitted to said United States Circuit Court of Ap-

peals for the Ninth Circuit;

That, in view of the action had and taken by the

United States Circuit Court of Appeals for the Ninth

Circuit in the matter of petitions submitted to it for in-

junction pending appeal in matters involving processing

taxes under the Act of Congress popularly known .as

Agricultural Adjustment Act, it is the expression of this

Court that any relief in the form of supersedeas, whereby

the temporary injunction heretofore granted and dissolved

by the order appealed from, be restored to full force and

effect during the pendency of the appeal, should be pur-

sued by the plaintiff' in the form of an application for an

injunction pending appeal to be presented to said United

States Circuit of Appeals for the Ninth Circuit if the

plaintiff wishes to secure such relief.
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It is, further, ordered that the cost bond on appeal be

fixed in the sum of $250.00.

Dated: September 14th, 1935.

PAUL J. Mccormick

Judge of said District Court

[Endorsed] : Received copy of the within order this

14th day of September 1935. Peirson M. Hall, D. H.

Attorney for Rogan.

Filed Sep. 14, 1935 R. S. Zimmerman, Clerk By

Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause.]

UNDERTAKING ON INJUNCTION

WHEREAS, the above named plaintiff has commenced

the above entitled action and summons has issued therein,

in the District Court of the United States, Southern Dis-

trict of California, Central Division, against the above

named defendant, and whereas the said plaintiff has ap-

plied for and has been granted a preliminary injunction in

said action against said defendant, enjoining and restrain-

ing him from the commission of certain acts, as in the

complaint filed in the said action is more particularly set

forth and described,

NOW, THEREFORE, Maryland Casualty Company,

a corporation organized and existing under the laws of the

State of Maryland and duly licensed to transact a general

surety business in the State of California, in consideration

of the premises and of the issuing of said injunction, un-

dertakes, in the sum of seventeen thousand three hundred

seventy dollars ($17,370.00), and promises to the effect,

that in case said injunction shall issue the said plaintiff

will pay to the said party enjoined all taxes chargeable

against plaintiff on account of the matters and things

described in said complaint, together with all costs

assessed by the Court, in the event that it is finally de-

cided that injunction was improperly issued or in the event

that this action is dismissed, not exceeding, however, the

total sum of seventeen thousand three hundred seventy

dollars ($17,370.00).

IN WITNESS WHEREOF, the said Surety has

caused its corporate name and seal to be hereunto affixed



by its duly authorized attorney-in-fact, at Los Angeles,

California, on the 15th day of August, A. D. 1935.

MARYLAND CASUALTY COMPANY,
(Corporate Seal) By C. W. Keefer

Attorney-in-fact

I HEREBY APPROVE THE FOREGOING BOND

Dated: The 15th day of August, 1935.

Paul J McCormick

Judge

STATE OF CALIFORNIA, )

( SS:

County of Los Angeles. )

On this 15th day of August, A. D., 1935, before me,

Frances B. Gray, a Notary Public in and for said County

and State, residing therein, duly commissioned and sworn,

personally appeared C. W. Keefer, known to me to be the

Attorney-in-fact of the Maryland Casualty Company, the

corporation that executed the within and foregoing instru-

ment, and known to me to be the person who executed the

within instrument on behalf of such corporation, and ac-

knowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my official seal the day and year in this

certificate first above written.

Frances B. Gray (Seal)

Notary Public in and for the County of Los Angeles,

State of California

My Commission Expires Jan. 6, 1938

[Endorsed] : Filed Aug 15 1935 R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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[TiTiLE OF Court and Cause.]

NOTICE OF MOTION TO VACATE TEMPORARY
INJUNCTION

TO ARMOUR & COMPANY, a corporation, plaintiff

in the above entitled action, and

TO GIBSON, DUNN & CRUTCHER, its attorneys:

You, and each of you, will please take notice that the

defendant above named will move the above entitled court,

in the courtroom of the Honorable Paul J. McCormick,

in the Federal Building, Los Angeles, California, on the

27 day of August, 1935, at 10 o'clock A. M., or as soon

thereafter as counsel can be heard, for an order vacating

and setting aside the temporary injunction heretofore

entered, on the grounds and for the reasons stated in

said motion, copy of which is hereunto attached.

Dated: This 22 day of August, 1935.

Peirson M. Hall.

PEIRSON M. HALL,

United States Attorney,

Clyde Thomas

CLYDE THOMAS,
Assistant United States Attorney.

[Endorsed] : Received copy of the within document

Aug 22 1935 Gibson, Dunn & Crutcher Per A
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[Title of Court and Cause.]

MOTION TO VACATE TEMORARY INJUNCTION.

TO THE HONORABLE PAUL J. McCORMICK,
JUDGE OF THE ABOVE ENTITLED COURT:

Comes now, Nat Rogan, Collector of Internal Reevnue,

defendant in the above entitled cause, by Peirson M.

Hall, United States Attorney in and for the Southern

District of California, and Clyde Thomas, Assistant

United States Attorney for said District, his attorneys,

and moves the Court to vacate, set aside and dissolve the

preliminary injunction entered in this cause, on the 15th

day of August, 1935, upon the following grounds and for

the following reasons:

I.

That this Court is without jurisdiction to restrain or

enjoin the collection of the taxes herein involved, and

described in the Bill of Complaint, because:

1. Section 3224 of the Revised Statutes of the United

States prohibits the maintaining in any court of a suit

for the purpose of restraining the assessment or collection

of a Federal tax.

2. The Bill of Complaint sets forth no facts, which,

if true, would entitle complainant to the relief prayed for

in a court of equity, or to any injunctive relief pendente

lite in this cause.

3. Complainant has a plain, adequate, and complete

remedy at law.
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11.

That upon the basis of all the records, files and pro-

ceedings in the above entitled cause, plaintiff is not en-

titled to any injunctive relief pendente lite.

III.

That since said preliminary injunction was entered, the

alleged grounds upon which the same was granted are no

longer in existence, in that the Congress has enacted H. R.

8492, entitled "An Act to Amend the Agricultural Adjust-

Aient Act, and for other Purposes," approved

, which does not contain any provisions

denying the right to litigate the legality of processing

taxes in actions at law, such as was contained in the bill

as originally passed by the House of Representatives, and

the basis upon which the injunction herein was granted,

but on the contrary said Act makes specific provision for

the administrative receipt and consideration of claims for

refund of any processing taxes alleged to have been

exacted illegally and for suits at law to recover such taxes

in the event of administrative rejection of such claims

for refund.

IV.

That the plaintiff was guilty of laches in bringing this

action in that it paid the processing tax each month for

a period of a year and a half prior to the filing of this

action without objection or protest or any action whatso-

ever to stop the collection of said tax, during which time

the Government expended or committed itself for a sum

in excess of $1,000,000,000, and the immediate stopping
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of the collection of said tax by said injunction will greatly

embarrass the Government in its financial arrangements

in reference thereto, whereas during the same time plain-

tiff, together with all persons similarly situated, has ad-

justed itself and the conduct of its business to the pay-

ment of said tax and is now so conducting its affairs.

V.

That since the preliminary injunction was entered herein

the Circuit Court of Appeals for the Ninth Circuit has

denied an injunction pending appeal in cases based on

similar causes of action to that set out in plaintiff's Bill

of Complaint and that such decision of the said Circuit

Court is binding on this Court, so that it is improper for

this Court to allow said temporary injunctions to remain

in force and effect.

This motion is based upon all the records, files and

proceedings in the above entitled cause.

Dated this 22d day of August, 1935.

Peirson M. Hall.

PEIRSON M. HALL,
United States Attorney,

Clyde Thomas.

CLYDE THOMAS,
Assistant United States Attorney,

Attorneys for Defendant.

CTiah

[Endorsed] : Filed Aug 22 1935 R. S. Zimmerman,

Clerk. By B. B. Hansen Deputy Clerk
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[Title of Court and Cause.]

NOTICE OF MOTION TO DISMISS

TO : ARMOUR & COMPANY, a corporation, and

GIBSON, DUNN & CRUTCHER, Attorneys at

Law, 634 South Spring Street, Los Angeles, Califor-

nia, its Attorneys.

YOU AND EACH OF YOU WILL PLEASE
TAKE NOTICE that defendant herein will move the

above entitled court in the courtroom of the Honorable

Paul J. McCormick, United States District Judge, on the

9th day of August, 1935, at the hour of 10:00 o'clock

A. M., of that day, for an order of said Court dismissing

the above entitled proceeding.

Said Motion will be based upon the pleadings, records

and files in said action, and upon the grounds stated in

said motion to dismiss.

Dated: This 6th day of August, 1935.

Peirson M. Hall

PEIRSON M. HALL,

United States Attorney.

Clyde Thomas.

CLYDE THOMAS,
Assistant United States Attorney

[Endorsed] : Received copy of the within document

Aug 6 1935 Gibson, Dunn & Crutcher Per A
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[Title of Court and Cause.]

MOTION TO DISMISS

COMES NOW Nat Rogan, Collector of Internal Reve-

nue for the Sixth District of California, by Peirson M.

Hall, United States Attorney for the Southern District

of California, and Clyde Thomas, Assistant U. S. Attor-

ney for said District, and moves the Court to dismiss the

Bill of Complaint filed herein with costs to be paid by the

complainant, upon the following grounds and for the fol-

lowing reasons

:

I.

That the Court is without jurisdiction to restrain or en-

join the collection of the taxes herein involved, or to hear

or determine the issues presented by said Bill of Com-

plaint because:

(1) Section 3224 of the Revised Statutes of the

United States prohibits the maintaining in any court of

a suit for the purpose of restraining the assessment or

collection of a federal tax;

(2) The Bill of Complaint sets forth no facts which,

if true, would entitle complainant to the relief prayed for

in a court of equity

;

(3) Complianant has a plain, adequate and complete

remedy in the ordinary course at law.

II.

That the United States of America is a real party in

interest and it may not be sued without its consent.
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III.

That there is no actual controversy between complainant

and defendant, or between any parties, over which this

court has jurisdiction within the purview of the Declara-

tory Judgment Act.

IV.

That the Declaratory Judgment Act does not authorize

a Htigation of questions arising under the revenue laws

or against the United States, and, particularly, does not

authorize its use as a means for obtaining injunctive

relief.

V.

That the proceeding attempted to be instituted by this

complaint is not authorized by the provisions of the

Declaratory Judgment Act and cannot be maintained.

Peirson M. Hall.

PEIRSON M. HALL,

United States Attorney.

Clyde Thomas.

CLYDE THOMAS,
Assistant United States Attorney.

Attorneys for Defendant.

[Endorsed] : Filed Aug 6 1935 R. S. Zimmerman,

Clerk By L. Wayne Thomas Deputy Clerk
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[Title of Court and Cause.]

OBJECTIONS TO THE GRANTING OF A
PRELIMINARY INJUNCTION.

COMES NOW the defendant Nat Rogan as Collector

of Internal Revenue for the Sixth district of California,

in the above entitled cause, by Peirson M. Hall, United

States Attorney for the Southern District of California,

and Clyde Thomas, Assistant United States Attorney for

said District, his attorneys, and in response to the Order

to Show Cause why a preliminary injunction should not

issue pendente lite as prayed for in said Bill of Complaint,

alleges

:

I.

That the defendant is a duly appointed, qualified and

acting officer of the Internal Revenue Department of the

United States.

II.

That the duties of said defendant are to collect taxes

levied under the Internal Revenue Laws of the United

States.

IIL

That the Complaint in the above entitled case seeks to

enjoin the defendant from collecting taxes levied under

and by the Internal Revenue Laws of the United States.

IV.

Section 3224 Revised Statutes of the United States

prohibits the maintaining in any court of a suit for the
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purpose of restraining the assessment or collection of a

federal tax.

V.

The Bill of Complaint sets forth no facts which, if

true, would entitle plaintiff to an injunction.

VI.

Complainant has a plain, adequate and complete remedy

in the ordinary course at law.

DATED : This 6th day of August, 1935.

Peirson M. Hall

PEIRSON M. HALL,

United States Attorney

Clyde Thomas.

CLYDE THOMAS,
Assistant United States Attorney

Attorneys for Defendant.

[Endorsed] : Received copy of the within document

Aug 6 1935 Gibson, Dunn & Crutcher Per A

Filed Aug 6 1935 R. S. Zimmerman, Clerk By L.

Wayne Thomas Deputy Clerk
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[TiTLE OF Court and Cause.]

ASSIGNMENT OF ERRORS

Now this 13th day of September, 1935, comes the plain-

tiff, Armour & Company, a corporation, and files this, its

Assignment of Errors upon which it will rely in its appeal

from the order dissolving the temporary injunction here-

tofore granted to the plaintiff, which order was made and

entered in the above suit on the 30th day of August, 1935.

Plaintiff' states that the order dissolving the said temporary

injunction was erroneous and unjust to the plaintiff in the

particulars and for the reasons hereinafter set forth

:

FIRST : The Court erred in dissolving said temporary

injunction because the said order was not made or entered

upon the Court's own motion, but solely upon the motion

of the defendant, and without any showing by the defend-

ant necessitating the dissolution of the injunction, and

without any showing of change of conditions or circum-

stances occurring between the time of granting the tem-

porary injunction and the date of said order dissolving

said temporary injunction which required any act by the

Court in the exercise of its equitable powers.

SECOND : The Court erred in dissolving said tem-

porary injunction because the circumstances and condi-

tions which were set forth in plaintiff's complaint, and not

contradicted by the record in said cause, and which al-

legations were found by the Court to be true, and which

necessitated the granting of the temporary injunction, con-

tinued in existence at the time of the said order dissolving

the said injunction.

THIRD: The Court erred in dissolving said tem-

porary injunction because the plaintiff' was entitled to the
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temporary injunction until the trial and determination of

the suit and during pendency thereof; that said suit is

still pending and no answer has been filed to plaintiff's Bill

of Complaint by defendant, defendant's motion to dismiss

the Bill of Complaint having been denied and the objec-

tions interposed by the defendant to the granting of the

temporary injunction having been overruled.

FOURTH : The Court erred in dissolving said tem-

porary injunction because the said order dissolving the

temporary injunction theretofore granted was made by the

Court upon the erroneous assumption that the decision or

ruling of the United States Circuit Court of Appeals for

the Ninth District, in the case of Fisher Flouring Mills

Company, a corporation, v. Alex. McK. Vierhus, In-

dividually and as Collector of Internal Revenue for the

District of Washington, No. 7938, and companion cases,

which decision or ruling was made on or about the 15th

day of August, 1935, is binding and conclusive on District

Courts of the United States located within the jurisdic-

tion of said United States Circuit Court of Appeals for

the Ninth District, irrespective of the facts herein involved,

admitted by the defendants, and found to be true by the

Court in its order for temporary injunction, and which

facts and recitals are different from and unlike the facts

involved and considered by said United States Circuit

Court of Appeals in the aforesaid case of Fisher v. Col-

lector.

FIFTH : The Court erred in dissolving said temporary

injunction because since the passage by Congress of H. R.

8492, which occurred subsequent to the decision of the

Circuit Court of Appeals in the said case of Fisher Flour-

ing Mills Company, a corporation, vs. Alex ]\IcK. Vier-
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hiis, etc., any remedy at law that plaintiff has heertofore

possessed has been rendered so cumbersome, capricious,

uncertain, unwieldy, and impossible of proof as to deprive

the plaintiff of any and all remedy at law.

SIXTH : The Court erred in dissolving said temporary

injunction because, since the passage of the Amendments

to the Agricultural Adjustment Act embodied in H. R.

8492, any semblance of a remedy at law that the plaintiff

formerly had is no longer in existence.

SEVENTH : The Court erred in dissolving said tem-

porary injunction because the remedy to which plaintiff is

relegated, through denial of injunctive relief pending trial,

is harsh, oppressive, capricious, cumbersome and costly,

entirely illusory, and of no practical or any relief.

EIGHT: The Court erred in dissolving said tem-

porary injunction because in the nature of the products

handled and manufactured by the plaintiff" from the com-

modity upon which the processing tax can be assessed,

levied, and collected, it is impossible to determine what

portion, if any, of said processing tax is included in the

sales price of the product which is manufactured from the

commodity upon which said tax can be assessed, levied,

or collected, and thereby plaintiff would not be able to

recover any of the tax paid, as the proof, the burden of

which is placed upon it by said Amendments to the

Agricultural Adjustment Act, cannot be made by it; that

such inability does not arise from any failure on the part

of plaintiff to keep full, true, and complete records, but

because the commodity is converted into various articles

which are affected by separate and distinct market trends

and conditions of various fluctuations, over periods of time

varying in length with each article ; and for the reason that
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while the tax is assessed, levied, and collected on a basis

of the live weight of the commodity processed by the plain-

tiff, said commodity entirely loses its identity upon being

converted into said various articles, and it is impossible,

upon any sale of said articles which may have heretofore

been made by plaintiff", or which may hereafter be made

by plaintiff, to show or to produce any evidence whatso-

ever tending to show from what particular hog or hogs,

the articles sold are derived, or to trace the said articles

or merchandise involved in any sale back to the commodity

processed by plaintiff and upon which the tax is paid.

NINTH : The Court erred in dissolving said tem-

porary injunction because, if plaintiff's claim or claims

for refund under the said Act as amended are refused

and plaintiff thereupon files suit, the plaintiff is again con-

fronted with the same limitations and restrictions which

are imposed upon it in the making of claim, in that, in ad-

dition to any other proof required of it in the suit for the

recovery of the tax, plaintiff must prove that it has not

passed any part of the tax, which proof is, from a

practical standpoint, utterly impossible, whereas, in truth

and in fact, it cannot pass the tax to the purchasers of its

products as it has no control of the competitive markets

in which its products must be sold, and has not done so;

and defendants have admitted, by their failure to deny the

allegations of the complaint, that plaintiff is unable to pass

the processing tax it is compelled to pay or which is as-

sessed against it.

TENTH : The Court erred in dissolving said tem-

porary injunction because any remedy at law that plain-

tiff may have is not a full or complete or speedy remedy in

that it is uncertain whether plaintiff can file any claim for
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refund or recovery of the amount of any tax or penalty

at this time, or whether such claim can be filed only after

the final determination of the invalidity of the law impos-

ing the tax; and, in fact, no provision for filing of claims

has been made, nor has any machinery for the considera-

tion thereof been provided, except after the Act is finally

declared invalid; no means are provided for the considera-

tion of any such claim for refund or repayment of any

tax or penalty by the Commissioner until after the law

is declared finally invalid; such claim can only be con-

sidered in the manner in the Act provided, only after the

Act, pursuant to which such tax is assessed, levied, and

collected, is finally declared invalid, and the filing or at-

tempted filing of a claim at any prior time would avail

the plaintiff nothing and the Commissioner is given one

year from the time such Act is declared invalid in which

to pass upon the claim of the plaintiff; because the

claimant is not permitted to bring any action until the

expiry of one year from the time of filing of any claim

for recovery or refund, and such claim for recovery or

refund cannot be considered until after the law under

which the tax is assessed, levied, and collected has been

finally held invalid; the running of the one year's time

given to the Commissioner for the purpose of passing on

the claim would be calculated from the time the Act under

which such taxes are assessed, levied, or collected is finally

held invalid if the claim has been filed prior thereto: no

obligation is placed upon said Commissioner to determine

said claim prior to the expiry of one year.

Until the Act is finally declared invalid, by reason of

violating the provisions of the Constitution of the United

States of America, or otherwise, plaintifif has no remedy
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of any sort at law, and, until such time, plaintiff, without

intervention of equity, must pay the tax monthly on the

basis promulgated by the Secretary of Agriculture, and

await final decision as to whether said Act is invalid;

that, only after the final determination of such invalidity,

do any remedies at law come into being.

In addition to any other compliance with law, plaintiff,

though having paid the tax, must show and establish to

the satisfaction of the Commissioner of Internal Revenue

that the tax paid, or any part thereof, has not been passed

to the vendee in any manner whatever. That the com-

modity handled by the plaintiff", in relation to which pro-

cessing taxes are assessed, is converted into numerous

products and by-products, subject to many variable and

various market conditions, and the burden imposed by the

law upon plaintiff, in seeking refund, to establish that no

part of said tax has been passed to the vendee is impos-

sible of compliance.

The said amendments provide that the transcript of

hearing before the Commissioner shall be filed in the Court

in which plaintiff may be enttiled to maintain any action

in case the Commissioner finds that any part of the tax

has been passed on in any form whatever to the vendee

and shall constitute the record before said court. Plain-

tiff" is required by the Act as amended to file a certified

copy of the proceeding had before the Commissioner of

Internal Revenue. The Commissioner of Internal Revenue

is not a party to such litigation, and any conclusion of the

Commissioner is not to be adduced and determined in ac-

cordance with the rules of law and the rules of evidence,

and no provision of law exists requiring that the Commis-

sioner, or any person conducting such hearing on his be-
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half, shall be skilled or versed in or have knowledge of

rules of law and rules of evidence. On the contrary, such

proof is required to be made to the Commissioner's sat-

isfaction.

ELEVENTH : The Court erred in dissolving said

temporary injunction because if said Agricultural Ad-

justment Act as amended is and shall be declared to be in-

valid, there is no appropriation of funds by Congress now

available, or now provided to be available in the future,

fgrom which plaintiff has the right to be repaid or will

be repaid any amount of processing taxes hereafter paid

by it; that while said Act as Amended to date purports to

appropriate money to the Secretary of Agriculture for

the purpose, among others, of making refunds of pro-

cessing taxes paid, said appropriation has been exhausted

and exceeded by expenditures charged and chargeable

against it and nothing is available of said appropriation

from which plaintiff can be paid.

TWELFTH : The Court erred in dissolving said tem-

porary injunction because plaintiff cannot under the

Amended Act pursue any remedy at law until the law

has been finally declared unconstitutional, and cannot

maintain any suit or action for recovery of any tax paid,

in any event until action by the Commissioner of Internal

Revenue, and the Commissioner of Internal Revenue need

not take the action set forth in the Act until one year

after the filing of claim; and even after the plaintiff is

permitted to maintain an action under the law, the action,

in its very nature, is not tried for some time after the

bringing thereof ; the proof required of plaintiff is detailed,

cumbersome, and exacting to a prohibitive extent and,

after judgment, an appeal may be had and taken upon
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issues having- nothing to do with the illegahty of the tax

exacted from the plaintiff, and plaintiff has no way of

being- compensated for the harassment and vexatiousness

imposed upon it.

Under the Amendments to said Act, if plaintiff were to

pursue the remedy at law therein outlined and set forth,

plaintiff would have no means of recovering the taxes col-

lected under a law which plaintiff' alleges to be illegal and

invalid, and unconstitutional.

THIRTEENTH: The Court erred in dissolving said

temporary injunction because irreparable injury and dam-

age will be suffered by the plaintiff unless plaintiff has

injunctive relief during the pendency of the suit and until

its trial and determination, particularly because plaintiff

will be compelled to engage in the prosecution of many
suits for the recovery of money paid by way of said pro-

cessing taxes.

Said processing taxes will be payable monthly, and each

month constitutes a separate taxable period under the Act

as amended. Plaintiff would be compelled to file claim for

refund appertaining to each taxable period and, irrespective

of the illegality of the processing taxes and the Act of

Congress by virtue of which such taxes are assessed,

levied and collected, engage in and have placed upon it the

cumbersome requirement of showing whether any portion

of the tax has been included in the sales price of any of

the commodity upon which it is liable for or pays process-

ing taxes; that under the requirements of said Act,

claimant is forced to preserve as fully as possible what-

ever evidence is obtainable as to each transaction of pur-

chase and sale occurring during each month, and plaintiff

will be required to bring proceedings involving separate

issues as to each said taxable period of one month.
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FOURTEENTH : The Court erred in dissolving said

temporary injunction because the Court had power to

restrain the assessment, levy, or collection of the said tax

which is invalid, unlawful, and unconstitutional for the

reasons set forth in plaintiff's complaint and under the

circumstances found by the Court to be true, establishing

plaintiff's right to equitable relief, the Court was not au-

thorized, upon defendant's motion, without any showing"

of change of circumstances or consideration of the facts

entitling the plaintiff to such relief to vacate said Order

solely upon the ground that the Ninth Circuit Court of Ap-

peals in a decision involving an application for an injunc-

tion pending appeal by another processor upon a record

presenting facts in no wise similar to those involved in the

present case, had denied such injunction.

FIFTEENTH : The Court erred in dissolving said

temporary injunction because unless the Collector of In-

ternal Revenue is restrained in a manner similar to that

ordered in the temporary injunction in force herein prior

to the Order of the Court, said Collector will file liens

upon the property, chattels, goods, wares, merchandise, and

assats of plaintiff, and will enter upon its property for the

purpose of distraining and selling it, all of which will de-

stroy plaintiff's business, custom, good will, and credit,

for which it cannot be adequately or speedily or completely

compensated in damages. That these acts of the Col-

lector of Internal Revenue will be repetitive and will ap-

pertain to each taxable period of one month each and that,

further, in the nature thereof, a trespass upon the prop-

erty, lands, and tenements of the plaintiff will take place

and occur each time the Collector will exercise, as he

threatens to do, the things and matters he is required to
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do under the law in the collection of said processing taxes

;

that, in each instance, such trespass will occur and be com-

mitted, not only by the Collector, but by his agents,

servants, attorneys, deputies, and employees, who are

numerous, and such trespass, in each instance, need not

occur by the same individuals, but will likely be done and

committed by other and different agents, servants, at-

torneys, deputies, and employees of said Collector, and,

in each instance, if the law under which such assessment,

levy, and collection is made is declared to be unconstitu-

tional, a different set of individuals, acting as such agents,

servants, attorneys, deputies, and employees, may be guilty

of trespass and give rise to numerous and various causes

and rights of action against such trespassers, and compel

the plaintiff to engage in many actions for the relief there-

for, all of which are slow and tedious and may be against

persons unable to respond in damages, and any such

remedy that plaintiff may have will be but an empty

remedy and of no avail to it.

SIXTEENTH : The Court erred in dissolving said

temporary injunction because the method of seeking relief

so placed upon the plaintiff as a taxpayer amounts to a cir-

cuitous method of collecting unlawful taxes levied beyond

any power of Congress, as given to Congress by the Con-

stitution of the United States of America, and to compel

plaintiff to follow the procedure of a purported action at

law is simply to deny plaintiff all relief and to subject it to

harassment, cost, and great difficulty or proof upon matters

appertaining to entirely novel and vexatious accounting

matters, not subject to any ready or definite standard, and

involving many disputatious elements.
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SEVENTEENTH: The Court erred in dissolving

said temporary injunction because the Order dissolving the

temporary injunction heretofore granted to the plaintiff

herein will, in effect, result in taking the property of the

plaintiff without due process of law, in that, after taking

the property of the plaintiff in satisfaction of the taxes

assessed and levied under said Agricultural Adjustment

Act, as amended, the remedies provided to the plaintiff,

and which plaintiff would be compelled to pursue, where

injunctive relief is denied to it, are so cumbersome, costly,

and limited and uncertain as to amount to a denial of any

relief to it.

EIGHTEENTH : The Court erred in dissolving said

temporary injunction because, ever since the assessment,

levy, and collection of taxes under the Agricultural Ad-

justment Act, plaintiff has suffered loss as a processor of

hogs, due solely and directly to the tax imposed thereunder,

which has prevented plaintiff from earning, during said

period, an adequate or reasonable return upon the value

of its investment in said business.

The processing taxes imposed are so heavy that the

payment of such taxes will, with each payment, tend to

diminish the capital of the plaintiff, and to restrict and

diminish its operations, and plaintiff will, in the nature of

things, be compelled to restrict its business, or, if it

abandons its hog processing business, it will be unable to

compete with others engaged in a like line of business.

That such results will flow naturally, proximately, and
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directly by reason of the imposition and collection of said

taxes, which are void, invalid, and unconstitutional, in

that the Agricultural Adjustment Act, particularly in the

respects wherein this plaintiff is concerned, is invalid, un-

lawful, and unconstitutional, for the reasons and in the

particulars set forth in plaintiff's complaint herein.

NINETEENTH: The Court erred in dissolving said

temporary injunction because great harm and irreparable

injury will be suft'ered by plaintiff by reason of the dis-

solution of the temporary injunction and no harm or loss

can be incurred or suft'ered by defendant by its con-

tinuance; such obligations as have been incurred by the

Secretary of Agriculture were incurred prior to the assess-

ment or levy or collection of any so-called taxes from the

plaintiff and no opportunity exists or has been accorded

plaintiff" to agree to, discuss or in any wise participate or

act upon or in connection with the incurring of such obliga-

tions, and the sum sought to be levied against and collected

from the plaintiff" in the guise of such taxes are for the

purpose of the payment of such obligations of the Sec-

retary of Agriculture incurred, and which obligations

were not incurred in the course of any valid or lawful

authority vested in said Secretary of Agriculture.

TWENTIETH: The Court erred in dissolving said

temporary injunction because non-compliance by the plain-

tiff with the Act of Congress set forth in plaintiff's suit,

which violation will consist in the non-payment of the

taxes imposed under said Act, will subject the plaintiff to

great harassment and oppression, and to fines and
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penalties, and subject its officers to criminal prosecution

therefor.

WHEREFORE, plaintiff prays that the order and deci-

sion dissolving the temporary injunction be reversed, and

that the Court make such orders as may be necessary or

proper to afford plaintiff the relief to which it is entitled

and that speedy justice be done to the parties in that behalf.

J. C. MACFARLAND
GIBSON, DUNN & CRUTCHER,
By J. C. Macfarland

Attorneys for Plaintiff'

IRA C. POWERS
Of Counsel

We, the undersigned attorneys, certify that the fore-

going Assignment of Errors is made on behalf of the

plaintiff. Armour & Company, a corporation, and is, in

our opinion, well taken, and the same now constitutes the

Assignment of Errors upon which it will rely in its pro-

secution of the appeal herein.

J. C. MACFARLAND
GIBSON, DUNN & CRUTCHER
By J. C. Macfarland

Attorneys for Plaintiff.

[Endorsed] : Received copy of the within Assignment

of Errors this 14th day of September 1935 Peirson M.

Hall D H Attorney for Rogan.

Filed Sep 14 1935 R. S. Zimmerman, Clerk. By Ed-

mund L. Smith Deputy Clerk.
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At a stated term, to wit: Tlie February Term, A. D.

1935, of the District Court of the United States of

America, within and for the Central Division of the South-

ern District of Cahfornia, held at the Court Room there-

of, in the City of Los Angeles on Friday the 9th day of

August in the year of our Lord one thousand nine hun-

dred and thirty-five.

Present

:

The Honorable: PAUL J. McCORMICK, District

Judge.

Armour & Company, a corporation, )

Plaintiff, )

vs. ) No. Eq.-740-C.

Nat Rogan, Collector, etc. )

Defendant.
)

This cause coming on for hearing on Order to Show

Cause, filed August 3rd, 1935, directed to Nat Rogan,

Collector, to show cause why Preliminary Injunction

prayed for in the Bill of Complaint should not issue, etc.;

and, for hearing on Motion of defendant for an Order

of the Court dismissing proceeding, pursuant to Notice

filed August 6th, 1935

;

J. C. McFarland, Esq., appearing for the Petitioner

herein, makes a statement, following which Peirson M.

Hall, U. S. Attorney, appearing for the Government,

makes a statement, and Clyde Thomas, Assistant U. S.

Attorney, also of counsel for the Government, argues to

the Court, at this time, and Eugene Harpole, Esq., being-

present and appearing specially for the Bureau of In-

ternal Revenue, the Court makes a statement, and orders

Preliminary Injunction granted and Motion to dismiss

denied. Exception noted.
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At a stated term, to wit: The February Term, A. D.

1935, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of CaHfornia, held at the Court Room

thereof, in the City of Los Angeles, California, on Tues-

day, the 27th day of August, in the year of our Lord

one thousand nine hundred and thirty-five.

Present

:

The Honorable: PAUL J. McCORMICK, District

Judge.

Armour & Company, a corporation, )

Plaintiff,
)

vs. ) No. Eq.-740-C.

Nat Rogan, etc., et al.
)

Defendants.
)

The above and foregoing entitled and numbered causes

coming before the Court, at this time, for hearing on Mo-

tions of defendants for Orders vacating and setting

aside Temporary Injunctions heretofore entered, etc., pur-

suant to Notices filed August 22nd, 1935;

A, M. Randol is present and acts as the ofificial steno-

graphic reporter of the testimony and the proceedings,

and the plaintiff in each of the above entitled causes

being represented as follows, to-wit:

Geo. M. Breslin, Esq., appears for the plaintiff' in Cases,

Nos. Eq.-698-H and Eq.-708-J; J. E. Blum, Esq., appears

for the plaintiff in Cases, Nos. Eq.-702-J, Eq.-703-H and
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Eq.-719-C; W. Torreiice Stockman, Esq., appears for the

plaintiff in Cases, Nos. Eq.-710-H and Eq.-739-C; John

C. Stick, Esq., appears for the plaintiff in Cases, Nos.

Eq.-732-H and Eq.-733-H; Benjamin W. Shipmen, Esq.,

appears for the plaintiff in Case No. Eq.-694-C; Attor-

neys Hibbard and Kleindienst appear for the plaintiff' in

Case No. Eq.-711-M; Leon Levy, Esq., appears for the

plaintiff' in Case No. Eq.-721-J; Leon Kaplan, Esq., ap-

pears for the plaintiff in Case No. Eq.-737-M; J. C. Mc-

Farland, Esq., appears for the plaintiff in Case No.

Eq.-740-C; W. K. Tuller, Esq., appears for the plaintiff

in Case No. Eq-741-J; and, Peirson M. Hall, U. S. At-

torney, Clyde Thomas, Assistant U. S. Attorney, and

Francis A. Le Sourd, Esq., Special Assistant to the U. S.

Attorney General, all appearing for the respondents here-

in;

Now, at the hour of 11 o'clock a. m. counsel answer

ready in all cases, whereupon, the Court orders hearing

herein proceed; and

****** (Argument of counsel)******.

At the hour of 4:55 o'clock p. m. the Court orders said

Motions submitted for decision.
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At a stated term, to wit : The February Term, A. D.

1935, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of Cahfornia, held at the Court Room

thereof, in the City of Los Angeles, California, on Thurs-

day, the 12th day of September in the year of our Lord

one thousand nine hundred and thirty-five.

Present

:

The Honorable: Paul J. McCormic

Armour & Co., a Corp.,

Plaintiff,

vs.

Nat Rogan, etc.,

Defendant.

c, District Judge.

No. 740-C Eq.

These causes coming on for hearing on (1) Petitions

for re-hearing in all of the above matters ; and, for hear-

ing on (2) Motions for leave to file Supplemental Bills

of Complaint in cases Nos. 698-H, 708-J, 710-H and

740-C; George M. Breslin, Esq. appearing for the Plain-

tiffs in cases Nos. Eq-698-H and Eq-708-J, Benjamin

W. Shipman, Esq. appears for the Plaintiff in case No.

Eq-694-C, W. Torrence Stockman, Esq. appears for the

Plaintiff in Case No. Eq-710-H
; John C. MacFarland,

Esq. appears for the plaintiff in case No. Eq-740-C, and

J. E. Blum, Esq. appearing for the Plaintiff's in cases

Nos. Eq-702-J, Eq-703-H, and Eq-719-C; and PhiHp

N. Krasne, Esq. appearing for Plaintiff in case No.

Eq-737-M; Peirson M. Hall, U. S. Attorney and Clyde

Thomas, Assistant U. S. Attorney, appearing for the

respondents, and there being no court reporter;
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Now, at the hour of 2 :05 o'clock P. M. counsel answer

ready in all matters, following which,

George M. BresHn, Esq. makes a statement, and.

The Court thereupon orders that Supplemental Bills

of Complaint may be filed pursuant to motions filed there-

for, and that objections of the respondents thereto be

overruled and exceptions noted.

At the hour of 2:10 o'clock p. m., George M. Breslin,

Esq. argues to the Court in support of petitions for re-

hearing; after which,

At the hour of 2:30 o'clock p. m., Peirson M. Hall,

Esq. argues to the Court in reply thereto.

At the hour of 3:10 o'clock p. m., John C. MacFarland,

Esq. makes closing argument in behalf of the plaintiffs;

following which.

At the hour of 3:15 o'clock p. m., J. E. Blum, Esq.

makes a statement.

The Court now renders its oral opinion and orders that

each motion for rehearing be severally denied and ex-

ceptions allowed.

Upon motions of Attorneys Blum and Krasne, it is

ordered that Supplemental Bills of Complaint in behalf of

their respective clients, subject to the objections of re-

spondents reserved thereto, may be filed.

It is ordered that Supplemental Bills of Complaint in

cases Nos. Eq-698-H and Eq-708-J may be amended by

interlineation.




